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ADOPTION BY HINDU WIDOWS. ° 


O one, who has had occasion to collate the case law on the power of 
a Hindu widow to make an adoption of a son to her deceased hus- 
band, and on the results of such an adoption, can fail to realise that 
numerous contradictory decisions are often quoted in text-books, «some- 
times without any explanatory statement, at other times with a vain 
attempt to reconcile dicta, which are utrerly inconsistent. 
The question as to the authority enabling a widow to adopt requires 
` but afew words. In Mithila no widow can adopt. In Bengal and Bena- 
res authority from the husband is necessary, and no consent given by 
the kinsmen can cure tne absence of that authority. 
In Western and Southern India the absence of that authority can 
ebe cured by the conseht of kinsmen, provided that the husband had not 
prohibited. expreasly or impliedly, his widow from adopting. But there 
is this important distinction, viz.. in Southern India this consent of 
kinsmen is necessary in every caso where the husband had not authoris-° 
ed his widow to adopt, whether he was a coparcener in a united family,’ 
or whether he had ded a separated house-holder: in Western India in 
the latter case no con¥nt of kinsmen is necessary. j 
It is important to bear tHis distinttion in mind, and to remember 
that dicta of the Judicial Oommittee of the Privy Oouneil relating to one 
set of ciroumstances may be inapplicable to otheg clroumatancess 
` As regards the main potnt the leading ogee. of course. is Bhoobiln, 
M yesv. Ram Kishore Acharj known sometimes ase Bhovbun Moyee’s® 
case and also as Ohandrabulloe’s case. The decision af the Calcutta 
High Court is to be found at 8. D. 1859 and ongreview, 8. D. 1869- -Ram 
J1 o 
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Kishore v. Bhoobun; and the judgment of the Privy Oouncil was delivered 
in March 1885 (1), ° 

It was a Bengal case. and so the aughority given by the husband G 
was necessary. It was proved that he had authorised his widow O to 
adopt a son in case his only son B died. B died leaving no issue, but a 
widow. C then adopted a son RK; and the Privy Council held that O's 
power tg adopt was incapable of execution, and was at an end, because, 
on the geath of B, B’s wife succeeded to him, and would have equally 
succeeded in that character in exclusion of his brothers (under the law 
of Bengal) if he had had any. Then the Judicial Committee went on to 
observe :—“ If B had died unmarried, his mother O would have been his 
heir, and the question of adoption would have stood on quite different 
grounds. By exercising the power of adoption she would have devested no 

but her own, and this would have brought the case within the 

ordinary rule,’ such rule being stated bythoir Lordships just above to be 
that ın the case of inheritance the person to succeed must be the heir of 
the last full owner. ° 

The words ita'icised above are Apta because they have evident- 
ly been regarded in some quarters as a suggestive dictum that if the 
dstate“subssquonily becomes vested in a widow, so that an adoption made 
by her divests no estate bat her own, the adoption “must be valid. This 
of course isan erroneous idea, the error being due to ignoring the fact 
that before the estate became vested in the widow her power of adoption 
(whether directly authorised by her husband or sanctioned by her kins- 
men where this is necessary, or independently exercised in her own right 
where this is permissible) may have been at an end and so incapable of 
execution. This was shown in Krishnarav v. Shankerrav(*) known as the 
Hasabnis case, There the son, who died after his father, left a widow in® 
whom the estate was vested; therefore, the mother’s power of adoption 


W28 at an end, and could not be revived, though on the death of the son’s 


widow the estate became vested in the mother, and by an adoption she 
“vould divest no estate but her own. e 

This doctrine as to a power of adoption being at an ond and so in- 
capable of execution had been repeatedly affirmed. Thus in *Padma 
Kumari’s case (known in the Osloutts Higi Oourt as Puddo Kumares 
Debse v. Jugg Kishore (8) ad in the Privy Ovuncil as Pudma Ooo- 
mgri D3% v. Coyrt of Weerds(4)) the property was the same as in Bhoo- 
Sun Moy-e’s cave. The mlopted sôn egot into possession. bat.« distant 
“relation ousted hinf, the Judicial Oommittee again holding that upon the 

we ee 

(3) 61892) L In R 17 Bom. 14 : (4)(1881) 8 I. A, 339. 


January 10h) JOURN D — l 8 


vesting-of the estate in B's widow. O's power of adoption was at an end. 
That decision was in 1881; and again in Thayammal’s case in 1887 

°(Thaywmmal v. Venkatirama(!)) where the absence of the husband's 
authority was cured by the assené of the husband’s sapindas, bat this 
was of no avail, because the husband had left a son, and on the son’s 
death the estate became vested in the son's widow. 

The same rule has been followed in Bombay. Thus besidesthe Hasab- 
nis case quoted above, in Keshav v. Govind(3) L died leaving a widow 
Y, and a son R, who died leaving a son V, who died a minor, unmmrried. 
The estate was vested in R's widow, and therefore Y had no power to 
adopt, the implied authority from the husband which is permitted in 
Western India. being made incapableof execution by the same circum- 
stances that would prevent adoption under an express power. 

This principle has been reaffirmed in the receat Full Beach decision of 
the Bombay High Court, Ramkrishna v. Shamrao(®). There Adied leawng 
8, the widow of a predeceased son, and a grandson, D{son of that predeceased 
son). On D’s death, unmarried, the estate became vested in his grandmother 
S; bot it was shown that 8’s power of adopt-ion was limit®d, and that 
the teat of the principle defining that limit did not depend upon 
the mere vesting of the estate in her at any time Her powgr was 
extinguished and could never afterwards be revived. ` 

The only case which can ba quoted contrary to this view is the deci- 
sion in Manik Chand v. Jagat Settans(4); it was dissented from by the 
Bombay High Ovurt in Krishnarav v. Shankarrav (5) in which the cir- 
cumstances were exactly similar, and Mr. Mayne (6th ed. p. 147) has 
shown that it cannot be followed. 

Reverting tothe question of how the absence of authority from tho 

ehusband may be cured by the assent of the kinsmen—supposing of course 
that prohibition by the husband was not expressed or cannot be implied — 
the leading case is that known as the Ramnad case ( Oollector of Madura 
v. Muttu Ramalinga (8)). The judgment of the Privy Oouncil (delivered® 
in February 1868) laid down the following rules. sa 

(1) Where the Rusband’s family is undivided, the widow takes no 
interest in her husbaffti’s share of the joint estate exoept a right to main- 
tenance. The father of the husband, ¢f alive, as the head of the family 
and the natural guardian of the widow, by hia sole assent can authorise 
an adoption by her ; if there be no father. the assent of “all the ebrothers 

woe L- R. 7 Mat, 401; 8.0. (1887) 14 d4) (1889) } L.R. 17 Cal 518, ` 
I, A. 67; s 0 I. La B- 10 Mad, 208, (5) (1893) Lf. B. 17B m. 164, ° 
(2) (1884) I L, R, 9 Bom, 94. á ; (6) (1864) 2 AL H. O. B. 208, (1848) 12 MI. 
(3) (1903) I. D. R. 36 Bom. Yen, 536;8,0, 4 A.307, 8 0 1B, L. R. 1(r, 0) 10 Bath. 
Bom, t R. 815. ; . (r. 0.) 179 _ 
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who in default of adoption would take the husband’s share wuld prohdb- 


ly be required, sinos i would be unjust to allow the widow t> defeat the'r 


interest by introducing a new o parcener against their will. [Ths words in 
italics are important. It shouldsbe noted that they apply solely to an un- 
divided family. ] . 

(2) In a divided family, that is where the widow has taken by in 
heritance the separate estate of her husband, the assent of some kinsmen 
is requited (in Southern India) by reason of the presumed incapacity of 
women Yor independence, rather than the neosssity of procuring the con- 
sent.of all thofe whose possible and reversioniry interest in the estate 
would bs defeated by the adoption. In such a case the omsent of the 
father-in-law would be sufficient. and where no father-in-law is in exist- 
enc- the case mut depend upon the circumstances of the family: all that 
éan be said ist at there should be such evidence of the assent of kinsmen 
as Buffices to show that the act is dong by the widow in ths props: and 
bond fids performance of a religi us duty and neither oapricioudy nor 
froma osrrupt motive. 

The wotds in italics are important, the first set because they * show 


: that ina divided family the interests of possible reversioners are of no 


account, and if this is true in Southern India, a fortiori it ia true in 
Western India, where in a divided family no assent of kinsmen is ro- 


quired to supply the authority from the husband ; the second set, because - 


as will be presently shown they were exp-ained by the Privy Oouncil in 
a subsequent judgment; and now practically the motives of a widow in 
adopting a son are irrelevant, 

The next case is known asthe Berhampur case. It was decided by the 
Privy Oounoil early in 1876, Sri “Righunada v. Sri Broso Kishoro (1),. 
and in the Madras High Oourt in 1873.13) It was the Sase of an undivided 
family in Southern India. The husband died leaving a wife, an undivid- 
ed brother and a distant and divided sapinda: there wereno other 
‘sapindas. In default of an adoption by the widow the whole estato 
vested in the undivided brother by survivorship nol in him as heir, the 
widow having no right to anything beyond maintenance. She adopted 
a son, as it was eventually found with the authority” of her husband ; but 
sho pleaded thas even without such kuthurity the assent of the divided 
sapında was sufficient. The Judicial Committee however pointed out 
that in am undivided fany thé consent of the kiadred, requisite to oure 
{hH absence of atishority from the husband nfust be sought within that 
tindivided family, because it is in the” members of that family that she 
mifst presumably find such counsellors and protectors as ths law makes 


ii en NC tr a NSA 
(1) (1896) 3 L A, 184, 80.1 L-@. 1 Mad. 69:26 Buth, 993, (2) (1878) 7 M. H. O R, 301, 
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De 
requisite for her. {There was nothing about their ostato being devested.) 
The Privy Couac! noted with approval a judgment delivered by the 
Ohief Judg- of tae State of Travansore in which it was hed that ‘in a 
united family, in the absence of the :athar-in-law, tho natural head of 
the family and protector of the widow ıs thesurviving brother, or if 
there be more than one, the eldest of them. 

The next case is kaown asthe Gancur osae, Vellanki v. Venkata 
Rama (1), desided by the Privy Couacil late in 1876. The famiy was 
divided: toe h.sbaud died leaving a son, who died and the estats Mocame 
vested in the mutuur; shs Outa.ued tas asseut of all the sapindas to an 
adoption (in Bombay this wou.d not have been necessary), and the im- 
portant point in the judgment or the Privy -Council ıs that thoir 
Lordships quaufied their remarks in the previous Ramanad case (see above) 
abvut the ast being dune by the widow in the proper aud bond fid» pertprm- 
anve of a reiigivuis duty. ‘ney said tuat it would be very dangeréus 
to lutiuduve inw these vases of adupsiun nive yuesuiuns as to the parti- 
cuar motives vpe: ating on the mind of the widow. As Mc. Mayne points 
out Bfn d. p. iGi) the tair resu è of ali the juugments appea f to be that 
( wh-ro the assent ot sapindas 18 n:oessa:y) the assent of oue or mure 
sapındas is necessary as à sort of judicial devision that the,act of 
adoption is a propor one. The reasons which influence the widow may be 
puerile or even malicious. But wast the family decide upon ıs the pro- 
priety of her act, not the propriety of her reas na. There is, in short, 
no trace of an idea that the assent of kinsmen must be obtained because 
their interest in the estate will be affected by the adoption. 

In Bombay, in a divided tamity where no assent of kinsmen is 
required, ıt has now been decided that any discussion of the widow's 

emotives is irrelevant. 

ls may de pointed out here that Mr. Mayne twice (p. 153 (g) and 161 
(0) ) quotes the Bumoay case of Vithoda v. Bupu (3) as thas ot a divided 
tamuy. lt wasa united tamily : the widow was probibly glad to injure ° 
her husband’s brothers, but she vbtained the assent of her tather-in-law,. 
the head ot the tamify, and the adoption was upheid. 

At page 163 (6sne@d.) Mr. Mayne sums up the result of the authori- 
ties in western India under five head’ with certain qualifications. 

The tirst may be putthos: A widow who is soe or joint heiress 
with a oo-widow to her husbaud’s ostate { that įs`i in a div.dede family ) 
may adopt ason to him without authority from him &nd without tif, 


consent of his kindred. i Z g 


sa aa e a A A e 
(1) (1876) 4 I. A. I.m 0 (18%8) L I+ R-1 (8) (1890) I, L, By 18 Bof. 110 at p- 184, 


Mad. 174, 26 Suth, 31. (2 oe 
. à ° 
e e e 
e . 
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(The qualificatio® bout proper and bond fids performance of | a roli- 
gious duty may be omitted ds this is now irrelevant. ) 

The second is: she cannot do so where her husband has exprosslp 
forbidden an adoption. The words “or impliediy” may be added and 
this rule made applicabla to ahy adoption by a widow, whether in a 
divided or undivided family. 

The third is : sho can never adopt during his lifetime without his 
assent.. This may be omitted, as it does not concern adoption by a widow. 

Theo fourth relates to an undivided family, and enunciates what has 
been stated above, that to cure the absence of authority given by the 
husband the assent of the father in-law or her husband’s undivided copar- 
ceners is necessary. Then Mr. Mayne proceeds: “ A further qualifica- 
tion is suggested by the Bombay High Court. vis. that where the adop- 
tion, by a widow would have the effect of divesting an estate already 
vested in a third person. the consent of that person must.be obtained ” 
(quoting Rupoha d v. Rakhmabai,(1) dnd Gupalv. Vishnu. (8)). This is 
the suggestion for which, it is submitted, thereis no valid foundation (8). 

The cafes will be found in the discussion of the question whether an 
adoption can validly divest the estate which ia vasted in a third person. 

The case of co-widows stands by itself. “If they sucosed directly by 
inheritance on the death of their husband, then where one has anthority 
from her husband she of course ‘can adopt and she divests both her own 
estate and that of her co-widow. And where no authority is required 
(as in Western India in the case of a separated householder) there must 
be some rule indicating which widow can adopt, It isthe older. This 
was decided in Rakhmabat v. -Radhabat (4) , but the Courts have always 
refused to carry the principle involved in the decision furthorthan the 
circumstances of the particular case required. 

There is one case in 1896, Amava v. Mahadgauda ("). where the princi- 
ple was applied to the case of the co-widows of a predeceased son, -who 

*succeeded as co-heiresses directly onthe death of their father-in-law, 
being his nearest sapindas. They wore not co- widoys of the last male 
holder. If there is no ground for doubting the validity of an adoption by 
the sole widow of a son, who has died in his Pathan s lifetime, after the 

. father’s death. and after the estate Ras beon inherited by the son’s widow, 
then of course thg same rule would hold good with regard to an adoption 
by the sextior of co-widowg who inherited the estate of their father-in law. 


2 (1) (1811) 8B. E. O. B, aoa. fh * e asit doen not bear on the question now 
(2) (1898) L L. B. 23 Bbm. 250. under consideration, 
(8) The fifth rule about the husband to whom the (4) (1868) 5 4. H. Os Re A.o. 2. 181, 
Widow adopts being ® wlnorgmay be omitted (5) (1896). L. B, 2% Bom. 416, 
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* Coming to the question whether any' asgent can cure an otherwise 
invalid adoption, one of the most striking cases is that of Annamak v. 
Mabbu Bali Reddy i1). There N had died, leaving a widow. and a son 8 
by another wife. § died unmarried*and thg estate became vested in a rela- 
tive Bali Reddy. The surviving widow, who was admittedly not the heir 
of her step son, adopted one of the sons of Bali Reddy with Bali Reddy’s 
consent. In fact Bali Reddy sued as guardian of the boy to establish the 
adoption. But the High Oourt held that the adoption could not «legally 
be made, even though, as the District Judge held, some of the relattves of 
N and 8 had sanctioned it. The assent of Bali Reddy in whom the estate 
was vested would not, it was anid, validate an adoption, the power of 
making which wes at an end. The authority of this ruling has not 
been questioned or overruled. But it is directly contrary to the ruling in 
Rupohand v. Rakhmabas (3). This latter caso, it must be remembered,, e 
was decided in 1871 before the decision of the Privy Oouncil in the 
Ramnad case had been explained in subsequent cases. 

The facts were that A and 8 were undivided brothers who died leay- 
ing widows but no male issue. A died first. therefore the whole estate 
became vested in S, and on the death of 8 it became vested in B's widow 
by inheritance. A's widow then adopted a aon. Melvill J. held that jt was 
not necessary to do more than express ano pinion that the adopt- 
ion would have been invalid without the consent of S's widow. because 
there was sufficient evidence that she did consent tothe adoption. and 
thie consent thus validated what m-ght otherwise have been an invalid 
adoption. The whole judgment is based on the dictnm of the Privy Ooun- 
cil in the Ramnad case with reference to an undivided family, that the 
assent of all the brothers who in default of adoption would take the 
,busband’s share would probably be required, since it would be unjust 
“to allow the widow to defeat their interest by introducing a new 
co-parcener againkt their will. He deduced the proposition that 
when the eatase is vested in the widow, she may adopt without thee 
consent of reversioners, (that would be quite true if 8's widoyy 
had adopted, when te whole estate became ‘vested in her,) but when 
the estate is vestese in persons other than the widow, and the 
immedfate -effect of an adoption wouldbe to defeat the interest of those 
pereons, then justice requires that their consent should be obtained. That 
might have been true if on A’s death A's widow had adoffred with the as- 
sent of her husband’s und'vided brother 8, in wom by servivorship tho 
whole estate had become vested but the whole ŝstate became vested ine 
S's widow by inheritance. ‘and the power of A’s widow to adopt was at 
anend and could not berevived. 


(1) (1875) 8 M. H, O. B. 1086 ; (2) (1871) 8 B. H, O a. oa. 114 ° 
ė e CJ e ° 
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The doctrine in Svutherp and Western India that inan undivided 
family the absence of the husband’s authority for his widow to adopt may 
be cured by the assent of the sapindas is not based on the idea that thé 
consent of those who are prejudjced by ‘an adoption is necessary to bar 
their interests. The priaciple involved in the “presumed incapacity of 
women for independenco rather than the necessity of procuring the assent 
of those whose interests would be defeated by the edoption”, which even 
in Southern India is necessary in the case in which the widow take by 
inheritance the separate estate of her husband, is equally ap- 
pliable in Bombay in an undivided family. But it must be the assent 
of a mals coparcener. In Rupchand’s case, when A’s widow adopted there 
was no male coparcener, and the estate had vested in 8's widow by in- 
heritance: there was no undivided family. The same view was taken 
in the Calcutta case of Kally Prosonno v. Gooool Ohunder (1). 

and B wore undivided brothers who held their property in the quasi- 
goveralty of the Bengal law. B died fret, leaving a son K. P, died next, 
bequeathing his share tohis widow B D for life and after her to the sons 
of his daughter if any. K died next. leaving tohis widow authofity to 
adopt. The daughter of P then died childless. K’s widow could then have 
advpted andthe son wonld have been heir to P; but she did not adopt till 
after the death«f B D. Ihe Court held that at the death of B D the whole 
property must have vested in s^me one who was then the heir of P. Mr. 
Mayne is of «pinion thatthe decision coupled with other cases cited 
scema to leadto the following co-clusions. 

t First. where an adoption is made to the last male holder. the adopt- 
ed son will devest the estate of any person. whose title would have been 
inferior to his, if he had been adopted prior to the death. 


Secondly where the adoption is not made to the last male holder, but, 


is made by the widow of any previous holder it will if in other respects 
valid ” (that is if her power to adopt ia not at an 6° d) 1 divest her estate. 
° Thirdly, under no other circumstances will an adọption made to one 
person divest the estate of any one who has taken that estate as heir of 
another person. + , 
All these rules seem to be consistent with natal justice.” 
Or, as Tolang J. stated the rulés in OhAndra v. Gojurab 4 (2). 
“(1) Adoption by a widow under her husband's authority has the 
effect of devestiig art estat vested in any member of the wndivided 
family. of which the husband was himee f a member; but it does not devest 


the estate of one on whom the inhsritanos has devolved from a linea] 
heir of the husband, 


(3) (1877) L L, R $ Cal, fog., (2) (1890) I. L. R }4 Bom. 463 at pp- 462, 470, 


e 
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* (2) The adoption, though authorised by the husband, cannot devest 
the estate which has already vested in a collateral relation of the hus- 
‘Band, in succession to some ates person, who had himself become 
owner in the meantime.” 

Ohandra v. Gojarabat (1) (March 1890) wasea case in which there was 
an undivided family consisting of K, and his sons B and N. B died first, 
and then K died, the whole property being vested in N, who died leaving 
a widow. B’s widow, under an authority from her husband, then adopted 
a son, but it was hold that he could not devest N’a widow of the“%state, 
which was wholly vested in her by inheritance. . 

Bo in Rupchand’s case A’s widow, even if she had authority from her 
husband, could not devest §’s widow of the estate which had by inheritance 
become wholly ‘vested in her. 


If this view is correct, then the decision in Babu Anaji v. Ratnoj (He 


( December 1895 ) is questionable. In that case A and 8 were undivided 
brothers. A died, leaving only his daughter-in-law G, the widow of his 


predeceased son. 8 then inherited A’s estate. He gave one of his sons to G. 


in adéption. It was held that as he had consented to the adopfion it was 
valid. The Gourt relied on Ramji v. Ghamau (3), but that was the case of 
an undivided family. So too was Sri Raghunadha v. Sri Broso Kisharo &, 
Rupchand’s case no doubt affords some support, but apart from the 
objections to that decision it may be pointed out that in Babu Anaji’s 
case the lady adopting was the widow ofa son who had prede- 
ceased his father. No doubt the effect of an adoption by a widow ina 
united family must always operate to divest to some extent an estate 
vested elsewhere, that is, a new coparcener is introduced, just as by birth 
and death the number of coparceners may be increased and reduced. But 
hore whose estate did the adopted son take! If the adoption related 
back to the death of his adoptive father then he took A’s estate and so 
deprived 8 and his sons of that inheritance. Mr. Mayne suggests (bottom 


of p. 246 ) that “ as there was no undivided family the consent of the ° 


divided coparcener yas sufficiently within the ruling in the Ramnad case, 
and those which followed it in the Privy Council.” But those rulings relate 
to the sanotion of the*Rinsmen whioh is necessary in Southein India when 
the widow of the last male hofder adopts. Besides, as Mr. Mayne points 
out, this does not Apper to have been the „ sround on which the deci- 
sion went. 

The case of Babu Anaji ¥. Rainoj; (5) led Igte in 1896 to an ea 
to the Full Bench in Vasudeo v. Ramchandra (6). In that case Vishnu” 


(1) (1890) I. I» R. 14 Bom. 468 at p. 468. (4) (1878) 3J. A. 154.0 
43) (1895) I. I. R. 21 Bam. 319. (5) (1808)gi. Ls R. 21 Bom. 319. 
(8) (1879) I. L- B. 6 Bom. 498. (8) (1896) I. L- R. 23 Bom. 584 
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died, leaving the widow of a.predeceased son, and two daughters, who 
took the estate by inheritance. The widow adopted a son. The senior 
Judge held that as the daughters consented to the adoption it was valid,” 
quoting Babu Anaji v. Rataoji,(1). Tife janior Judge dissented, holding 
that no consent could validate the adoption, quoting Kashav v. Govind (2) 
and Krishnarav v. Shankarrayv (3) (the Hasabnis case, suprå) and a dic- 
tum in Shri Dharnidhar v. Ohinéo (4). In this last case D died leaving 
three wadows and V, the widow of a predeceased son. The estate ultima- 
tely v@sted in the surviving widow, L. V then adopted ason. The 
Court held that from the moment that D died, and the estate passed by 
inheritance to his widows, V could not adopt, and any assent by L 
would not validate the adoption. 
When the case of Vusudeo v. Ramchandra (suprå) came 
e wefoze the Full Bench, the Chief Justice who had been a party to 
th® decision in Babu Anaji v. Raini (suprå ) admitted that it 
had been passed in ignorance of Annamah v. Mabbu Bali Reddy 
(supra) and of the dictum in Dharnidhar v. Ohinto (supra); but 
in consequénce of the minority of one of the daughters it pame 
unnecessary to consider the effect of consent, though he was of opinion 
that the question ‘was not concluded by any judgment of the Privy 
Oouncil. “80 far aslam aware (he said) their Lordships have not 
considered or expressed an opinion upon the question: see Kally 
Prosonno v. Gocool Ohunter (5).” This apparently is a passage where 
Mitter J. repeated the ott quoted remark from Bhoobun Moyee’s case 
(supra): “It B had died unmarried, his mother would have been his heir 
; . By exercising tha p»wer of adoption she would have divested no 
estate but her own, and this would have brought the case within the 
ordinary rule.” “The ordinary rule (said Mitter J. (8) ) ‘‘seems to be that , 
in no case the estate of the hetr of a deceased person vegted in possession 
can be defeated and divested in favour of a subsequent adopted son, un- 
"leas the adoption is effooted by the direct agenoy of ths former or with his 
o% her express consent.” Where is the authority for the words in italics ? 
Where is there mention in any Privy Council ruling of the estate of an 
heir being devested by the express consent of that P8ir, except in the case 
of a mother inheriting from her wumarriel son where she devests her 
own estate ? The ordinary rule (as shown above) is that a widow of the last 
full ownes can by adoption by ‘herself devest her own estate. She can do 





e (1) (1895). L- R. 21 Bom. 3194 e , (6) Morris J. adopted the same language 
* (8) (1884) Lb L- Bi Bgn. 94. in Niloomxl Lahwri v. Jotindro Mohan Laheri 
(8) (1892) I: Tn Bo1Z Bom, 164. (L I. R. 7 Cal. 178, at p. 188 (1884), the 
(4) (1896) rgo am. th j appealfrom which was Bàubansswari Debi v. 

(5) (18 wt =) Tosi Nikomu} Lahuri (L. R. 191, A. 137 (1885) ) 
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sop it eer not follow that she oan devest her oR estate by consenting 
to any other widow adopting, and thus validate an invalid adoption: In 
Bhoobun Moyeo’s case there is no trace of a gugwenty ai: indgment 
ofthe Privy Oouncil that O could have agéj oa i 
widow. On the contrary their Lordship’ sé he 
cited from the text-books, and no principle E: Ahoy 
by the mere gift of a power af adoption th, £ ine the esta To heir 
of a deceased person vested in postossion tafi be. ria K aes 


There is no trace of such words as “except Withthenmpeeme congent 









that person.” LL Md 

To return to the case of Vasudeo v. Ramchandra (supra) anade J, 
agreed with the junior Judge in the Division Bench, holding that “the 
adoption was invalid for the double reason that S had no power to adopt 
as she was not the widow of the last male holder, and the nearest heirs, 
the daughters of V, are not provedto have given their consent td ghe®* ® 
divesting of the estate, which had come to them by inheritance, in favour 
of 8 or her adopted aon. Atthe time when the adoption took place six 
months after V’s death, his property had bezome vested in hia» daughters 
as his sole heirs, and 8 had only a right to maintenance. Her adoption 
of the respondent-plaintiff could not therefore confer any right to the 
property of the last male holder. The principle of this decision was 
laid down by their Lordships of the Privy Oouncil in Bhoobun Moyee’s 
case (supr&) and has been affirmed by their Lordships in Padma Kumari's 
case (supra) and Thayammal’s case” (supra), (all of which show that the 
power of adoption was at an end and could not b> revived.) “The Madras 
High Court followed this same principle in Annamah v. Mabbu” (supr4), 
in which it was clearly laid down that the consent of the heir would 
make no difference, and would not validate an invalid adoption. “ In our 

"own Presidency this same view has been given effect to by a series of 
rulings, commencing with Rupchand v. Rakhmabat (suprdé), Ramji v. 
Ghamau, (supra), Keshav v. Govind (supra), Ohandra v. Gojarabai (supra), , 
Krishnarav v. Shankarrav (supra).” 

All these cases®have been noted above, aad with the exception of 
Rupchand’s case theygere directly opposed to the idea that an adoption, 
which is invalid because the power ofgadoption is at an end, can bo vali- 
dated by the consent of the heir in whom the estate is vested. 

Reference must now be made to the case of Gopal v. Vishnu (1) oe 
(April 1898). Raghu a separated householder died MAving his widow Saibaj, 
and Sakubai the widow of his predece&sed son.* Sakubsi after B's death, 
purported to adopt the plaintiff, it was said. with thé pe 


(1) (1898) L L. R. 33 Bom. 250, p 
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which would have baa” of no avail after R’s death as will bo presently 
shown. 

Mr. Justice Ranade held that the estate on the death of R vested it 
Saibai his widow, and “unless she chose to divest herself of this right, 
no act of the daughter-inJaw Sakubsi could divest her right as sole heir: 
of R. §’s husband was living in union with his father R at the time of his 
death, and his widow Sakubai had no independent right to adopt 
withoug the sanction of her father-in-law” (and then only in the 
fatherein-law’s lifetime). “This point may be regarded as settled by 
a long course,of authorities.’ The learned Judge then referred to Dhara- 
nidhar’s case (supra) (in which it was held that the widow of a predeceased 
gon could not validly adopt even withthe consent of the last surviving 
widow of her father-in-law), and to Vasudeo v. Ramohandra (supra) in 
which, the learned Judge said, “it was held that sach adoption (by the 
wiglow of a predeceased son) did not divest the daughters, who had suc- 
ceeded as heirs to their father, of thbir inheritance even when there 
was reason to think that one, if not both the daughters, had assent- 
ed tothe adoption” He also referred to Babu v. Ratnojs (supra), which, 
he said, “will illustrate the principle of law that nothing but the consent 
ofthe person in whom the estate has vested by inheritance can divest 
him of the same by reason of any euch adoption by the daughter-in-law.” 

The case of co-widows, and Véthola v. Bapu (1), which was the case 
of the widow of a co-parcener in an undivided family adopting with the 
sanction of the head of the family, were also referred to. 

It remains to consider the leading case of Puyapa v. Appanna (2) 
the judgment in which was evidently considered by the learned Judges as 
finally and definitely settling the question at issue. B a separated house- 
holder died leaving a widow U, and § hia daughtee-in-law, the widow of. 
his predeceased son. The estate passed by inheritance to U, and on her 
death would have passed to the distant kindred of B? 8 adopted with 
the consent of U. It was held that the adoption was valid. As the senior 
Judge said, “any difficulty as tothe inheritance and the estate is cured 
by the assent given by the person in whom the inlfsritance or estate is 
vested. This is in full accord with the principleaeef Hindu law.” But as 
Mr. Mayne points out(p. 247), iteis plaim that on the principles pre- 
viously laid down in Bombay 8 had no authority under Maratha law to 
adopt, and U had no power tosupply her own authority. 

á e Let us consider thé rounds of this leading decision.(3) Mr. Justice 

iii ne a a 


° (2) (1890) L L R, 14 Bom, 110 (4) (1898) L L, B. 28 Bom. 337 
° (3)Itmay be noted that Mr. Justlos Ranade in Fasudeo v. Ramohandra, noted abovo and 
. referred tothe judgment of Mr, Justloe Candy remarked that “Mr, Justioe Candy was of 
e 
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Ranade stated a general rule with four exception The rule is that “it 
is only the widow of the last full owner'who has the right to take a son 
én adoption to such owner, and a person in whom the estate does not vest 
oannot make a valid adoption so ag to devest (without their consent} third 
parties in whom the estate has vested of their proprietary rights.” The 
words in brackets are superfluous, as the third exception, to be noted pre- 
sently, purports to deal with the third parties who consent to be devested 
of the estate vested in them. ` 

The authorities quoted in support of the rule have all been digoussed 
in a previous portion of this Note, so that the facta of each gase need not 
bo set out again. They are :—Bhooban Moyee’s cass (1), Padma Ovemares’s 
oase (2). Thayammals oase (8). Tarrachurn Ohutierji’s oass(+), (which sim- 
ply followed Thayammal’s case). Annammah v. Mabbu Bali Reddy (5) 
(the case in which it was laid down that the consent of the person de- 
vested could not validate an invalid adoption). Keshav v. Govind gs).°* 
Ohandra v. Gojarabat O). Krishnaruo v. Shankarrao(8) (Hasabnis case). 
Dharnidhar’s case (9), and Rupchand’s case (19), 

Now for the four distinct classes of exceptions. The frst is the 
power of the elder of several co-widows who have succeeded to their hus- 
band to adopt to him without the consent of the others. This, strictly 
speaking, would be more accurately described as a corollary, not ap 
exception, to the general rule. The widows are the widows of the last 
full owner; the estate has vested in them, but to ensure the deceased 
husband receiving the spiritual benefits accruing from an adoption the 
power must be vested in tha elder widow even though the younger is 
thereby devested. 

The authority is of course Rakkmabai’a case (11), The case of Ramji v. 
Ghamau (18) has no bearing on this exception. It was the case of the single 
widow of a deceased-co-parcener in a united family adopting without 
opinion that wader mo circumstances (the p- 210 (itis now 6th ed. p. 244) :—“ Under 
italics were Mr. Justloe Ranade’s) cen an no other clroumstances will an adoption made è 
edoption rot made by the widow of the Inst to ons person diveat the estate of any one who 
full owner be valid so asto divest thehelr, has taken that estato as heir of another på- 
in whom the estate has vested, of his or her son,” In justice tothe late Mr. Justice Ranade 
rights,” Phists nos correct. Phat Alr.Justion it may be noted that when this mistake was 
Candy did was to quote verbatim with bavert-  polnted out to him, he wrote to his colleague 


ed commas the following extract from Mayne’s and expressed his regret, 
Hindu Law, giving the reference, Sth edition, ` 





(1) (1865) 10 M. I. A. 279, (9) (1890) J. © R. 1% Bom. 463. 
(2) (1881) 8 L A, 229° ` . (8) (189) I. L. Be 1P Bom, 164, e 
(8) (1887) 141 A 67. + "  (9)(18%) I, I- R. 20 Bom. 250, . 
(4) (1889) 16 1. A, 166,6. 0 L L. R. 17 Cal, 18%, (10) (1871) 8 B.. O R. 114. 
(5) (1875) 8 AL, H. C. R. 108, (11) (1868) 5 B. H. @ BR. ao. 3. 187, ° 
(6) (1884) I, L, R. £ Bom, 94, (13) (1879) 1. L. R. 6 Bom. 498. š 
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authority given by hahusband, and that absence of authority not bejng 
cured by'sanction given by the head or membersof the united family. 
The next case quoted, Amava v. Mahadgauda (1), waa not the case of 
co-widows who had succeeded to their husband. It was the case of the 
co-widows of a son who pyedec8ased his father succeeding as the nearest 
sapindas of their father-in-law. Assuming that by analogy the same 
rule as to the power of the elder widow would hold good, the case requires 
no further notice, 

The seoond exception to the rule that it is only the widow of the last 
full owner who can adopta son to him on his death without issue, has 
been recognised in the case of a mother who succeeds (immediately) as heir 
to an unmarried aon, legitimate or adopted, who dies after his father. 
The cases quoted by Mr. Justice Ranade are too well known to require 
further mention. But it may be pointed out that no “effect waa given 

*togNis view in Ramji v. Ghamaw” (3), which was the case of the widow of 
a cO-parcener in an undivided family edopting without authority from her 
husband. and without the sanction of co-parceners. And in Krishnarav 
v. Shankareav (Hasabnis case) it was distinctly ruled that though by 
the death of her son's widow the estate had vested inthe mother, and 
she by adoption divested no estate but her own, still the mother’s 
powef of adoption was at an end. 

` The third exception is the orucial one. It is that when the adoption 
takes place with the full assent of the party in whom the estate has vested 
by inheritanos. the adoption is validated by such assent. This is said to 
be a further development of the principle on which the second exception 
is based. But i: is based on the remark of the Privy Oouncil in the Ram- 
nad case(3) about the injustice of introducing a new co-parcener against 
the will of the coparceners. It has no reference to cgses where an estate is 
vested by inhoritance. Bo too Raghunadha’s oase (4) and Rampiv. Gha-° 
maw (5) and Dinkar v. Ganesh (6) were cases of co-pareeners in a united 
family. Rupohand’s cass (7), Babu Anajt v, Ratnojy(8) and Vasudeo v. 
Ramchandra (9) have been disougsed just above. It cannot be too clearly 
r8membered that in a united family adoption by thegvidow of a deceased 
coparcener is valid, not because the coparceners, Whose estate is pro tanto 
diminished by the introduction of a new coparcener, have signified their 
assent, but because those to whom the widow naturally looks for protect- 
ion have given her the authorjty which she would have ordinarily have 
obtained from her huabagd. 


e? = (1) (1896) L L, R. 22 Bom, 418, (#) (1870) I. L. R. 6 Bom. 605. 
(2) (1879) I. L, R. 6 Bom, 498. (7) (1871) 8 B. H. O. R. 114. 
° (8) (1868) 12 M.J A. 397. (8) (1895) I. L. R. 21 Bom, 319, 
s (4) (1876)3 I A. 154. ‘a (9) (1896) I. I? R. 33 Bom, 85]. 
(5) (1879) I. L. R. 6 Bom. 449 . 
. e 
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* The fourth exception is clearly allied to. the thra and is based on 
the principle of ratification by conduct or acquiescence. As to this it is 
fot necessary to do more than refer to Sir Charles Farran’s remarks in 
Vasudeo v. Ramchandra (1); an adoption must have been either valid or 
invalid at the time when it took place, and its validity cannot depend 
upon the subsequent action of the heirin whom the estate is vested. In the 
same case Mr. Justice Ranade held that mere acquiescence is not equival- 
ent to assent. This dictum was subsequently criticised in Bhimappa v. 
Basawa (3) (March 1905) by the present Ohief Justice, who pointed oft that 
consent need not be by word, it may be by act, and he then referred to an 
English authority relating to estoppel, showing that acquiescence may 
under certain circumstances be taken to be consent, which would estop 

_the party interested from “questioning the legality of the act hehad so 
sanctioned.” Bo too “if a party having an interest tu prevent an act bejng pe 
done has full notice of its having been done, and acquiesces in it so as ¢o 
induce a reasonable belief that he consents’ to it, and the position of 
others is altered by their giving credit to his sincerity, he has no more 
right fo challenge the act to their prejudice than he would héve had if 
it had been by his previous license.’ 

This exactly tallies with s. 115 of the Indian Evidence Act. Ag Mr. 

Mayne points out ( p. 249 ), there is a distinction between an assent which. 
makes the adoption valid ab initio, and one which estopsthe assenting 
party from resisting it. The Privy Oouncil case, Surat OChunder v. 
Gopal Chunder (8) in which the reasoning of the English authority men- 
tioned above (Ouirnoross v. Lorimer (4)) was adopted, had reference 
solely to the question of estoppel, and had nothing to do with the question 
whether an invalid adoption could be validated ‘by consent. 
e The same remark *holds good forthe cases quoted by Mr. Justice 
Ranade in Payapa’s case in support of the fourth exception based on the 
principle of ratification. In the case quoted above (Bhimsppa v. Basawa 
(3) ) there were two brothers, S and B. In the plaint it was stated that 
they were united. The District Judge found that they were divided, and 
if that be taken as f finding of fact, then it is*clear that when § died, 
leaving only his wide, Basawa I, and Basawa II the widow of his 
predeceased gon, then the estate of § was vested in Basawa I, and did not 
pass by survivorship co B. There was a dispute as to whether Basawa I 
had really been the wife of 8. The learned ORief Juative sal, “in gase that 
is determined in the affirmative it will bo necesdary to consider whethey 
Basawa I consented at the time of tite adoption ofa son by Basawa II.” 

` (1) (1896) I. L. E, 23 Bom. 561 at p. 555. (3) (1893) 19 L A. 303. ° 


(2) (1905) I. L. R. 29 Boñ. 400, 80,7 (4) (1860) 3 . 827, 
Bom. LR, 408, (5) (1905) L L. R. 39 Bom. 400, , © 
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It was not asserted tWat Basawa IT had any authority from her- husband 
to adopt, or that 8 had given his daugter-in-law that authority, The 
question then is whether S's widow, Basawal could give ‘the necessary 
authority. Being a woman, it js submftted that she could not do so, for 
itis the male kinsmen who can supply the authority which it is presum- 
ed the husband would have given. We must fall back then on Mr. Justice 

Ranade’s third exception, that when the adoption takes place with the 
full assent of the party in whom the estate has vested by inheritance tho 
adopti®n is validated by such consent. Again it is asked, where is tho 
authority for shat proposition? Even ifS had given authority to his 
daughter-in-law to adopt, that authority must have been exercised during 
his life, otherwise it would not have operated to divest the estate of inhe- 
ritance which had become divested in his heir. (See the judgment of Sir 
Lewrence Jenkins O. J. in Lakshmibat v. Vishnu (1) 

e In Payapa’s case (supra) Mr. Justice Ranade remarked ( p. 332) that 

“nothing is more common ‘in this ‘country than to find that parents 
when they grow old, and have the misfortune of losing an only son in 
their old dye, leaving a young widow behind, think it their dåty to 
console that widow for the loss she has suffered by permitting her to 
adopta son in preference to adopting a son themselyes.” 

. Quite so: the father-in-law can adopt himself, or he can give authority to 
the widow of his undivided son, which authority must be exercised during 
the father -in-law’s life, or when the estate has vested by inheritance in 
his own widow, she (whether she hag authority from her husband or not 
in Bombay) can adopt; but she alone cannot authorise her daughter in- 

law to make an adoption; and as to her assent validating the invalid 

adoption made by her daughter-in-law, there is no authority in the deci- 
sions of the Privy Council on which such a proposition can he founded. 
In Anandibat v. Kashibaé (2) (April 1904) one J. died leaving two” 
widows, L and K, and an infant son by K. The son diéd unmarried, and 
e the whole estate became vested in K. The senior c»widow L adopted a 
son. It was held that the adoption was invalid. Against this view 
reliance was placed on Rakhmabai’s case, and%t was urged that K 
having consented to the adoption, her consentegured the invalidity 
(Rupchand’s case.) But the learneg Chief Justice, Sir Lawrence Jenkins, 
agreed with the decision of the Calcutta High Court in an exactly similar 

0886, Foisuddiwy. Tinocowrs (3), that it would be going toofarto hold 

that the co widew (who ‘î#herited from her son) was under any such obli- 
e'gation to give her assent to the adoption by her co-widow as should have 


Bom. L. R. 436, L R. 484" o 
. , (3 (1895) L L. R. 22 Oal. 565, 
. 





Jasuary 1907} JOURNAL, 17 


the effect of divesting herself of her estate. But the q&estion whether such 
consent would validate an otherwise invalid adoption was assumed, not 
. @rgued, in the Calcutta case. In the Bombay case the Ohief Justice 
remarked, “had we been able tb hold that K had consented, it would 
have been necessary to consider whether it woukl have been of any avail, 
for if the decision of the Full Bench in Ramkrishna v. Shamrao (1) 
were applicable pore, L’s power to adopt was at an end and no atent 
world be of usa. ' 

. This is the position contended for in this Note, and it is one e 
is in accordance with the views of such eminent Judges as Sir Oharles 
Sargent, Sir Raymond West and Mr. Justice Telang. The contrary view 
held by Mr. Justice Melvill in Rupchand’s case is doubtless entitled to 
weight ; but, as shown above, his decision was given in that case before 


the views of the Privy Council were explained in judgments subsequent - 


to the Ramnad case. ° 

The only other point to be noticed is the exact extent of the limita- 
tion on a mother’s right to adopt when she succeeds directly as heir to 
her sdn. In Mr. Justice Ranade’s opinion (Venkappa v. Jivaji% ) the real 
limitation on the mother’s right in such a case doos not depend upon 
the investiture, marriage, or ceremonial competency of her deceased sof; 
“ the whole ourrent of recent decisions has been to base this limifation 
solely on the question whether the widow’s act of adoption derogated 
from her own rights or the vested rights of others.” 

Subsequently in 1903 their Lordships of the Privy Council (Verabhat 
v. Bat Hiraba (8)) remarked: “How the case would have stood had it been 
proved that Lalubha (the son to whom the adopting mother succeeded 
by inheritance) had attained ceremonial competence, may be open to 
eoontroversy.” (Compare the remark of Farran C. J. at bottom of p. 
561,22 Bombay). | 

Besides, Mr. Justice Ranade’s dictum is directly contrary to the 
ruling in the Hasabnis case, in which after the son’s widow’s death 
the estate became vested in the son’s mother, and sheby adoption dere 
gated solely from hêr own rights, still the addption was held invalid. 

Other points maf*brise in cases of adoption by a Hindu widow. For 
instance there is the questiofi recentty decided by the Privy Counoil, 
whether an authority to adopt given by the husband is exhausted by the 
first adoption made by the widow. The mgin factot for tonsidgration is 
the intention of the husbarfd. Any special instruction# which he may 
` have given for the guidance ‘of his widow must be strictly followed’s 


(1) (1909) L. L. B. 36 Bom, 636, 4 Bom. La R, 16, (3) (1800) L L B. 28 Bom, 807, 3 Bom L, R. 1101, 
(8) (1909) L 14 R. 37 Bom, 409,30 L A. 234 3 BomsL, R. 634, 
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where no such instryéffons have been given, but a general intention has 
been expressed to be represented by a son; effect should if possible be 
given to that intention. The same principle would hold good where ib 
is permissible for the kinsmen to give the authority which death pre- 
vented the husband from giving, or where no authority from the hus- 
band or sanction of the husband is required. 

To come back to the crucial question ; toa student who asks what. 
is the foundation for the proposition that the consent of the person in 
whom éhe estate has vested by inheritance will validate an otherwise 
invalid adoption, the answer is, there is no foundation. 

The proposition is founded on a dictum of the Privy Council, which 
was solely applicable to an undivided family, in which the succession is 
by survivorship and not by inheritance. Just as the language of the 
Privy Council in the Ramnad case (as tothe consent of the kinsmen being 


“negessary to show that the adoption was made by the widow in the pro 


per performance of a religious duty), is wrongly applied to the case of 
the widow of a separated householder, where no consent of kinsmen is 
required, (see the remarks of Parsons J. at p. 567 of 22 Bombay 531), so 
too the languageof the Privy Council as to justice requiring the 
askont of the co-parceners is inapplicable to the case of the widow of a 
separated Hindu; and from those words no argument can be deduced . 
that the assent of the person in whom the estate is vested by inheritance 
will validate an otherwise invalid adoption. (Of. the remarks ofQouch 0. J 
in Rakhmabat v. Radhabai as to the interest of a younger widow not 
being regarded in the same light as that ofa member of an undivided 
family, and the remarks of the Privy Oouncil being inapplicable in cases 
where no consent of kinsmen is required.) 
As Bir Barnes Peacock O. J. said in Kalidasa w Krishna (1), quoted 
by Mitter J. in Kally Prosonno’s case (3), “the case of a widow adopting a ° 
son after her husband’s death, and thereby divesting thb estate which she 
etook upon the death of her husband without issue, is one in which only 
her own estate is divested. There is no case in which an estate vested in 
a ‘male heir by inheritance can be divested by the aloption by a widow 
after her husband’s death, and the caso of a widagg divesting her own 
estate by the adoption of a son is got one from which inferences ‘oan be 
drawn by analogy as to the divesting of an estate once vested in a malo. 
heir by inheritamce.” «And noedistinction can be drawn between a male 
apd femafe heireboing divested. That was shown in Surendra Nandan 
et. Sailaja (8). : ” œ 
. Inanundivided family avalid adoption by £ widow with the requisite 
(1) (1869) 2 B, D, R, x.s. 199. (2) (1897) I. LAR. 2 Col, 996 at p- 305, 
© 4 (3) (1891) I, L. R, 18Cal, 385, , 
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authority or sanction reduces the estate of the Meviving co-parceners. 
It is the failure to recognise what the Judical Committeein Raghunadha’s 
ease (1), called “ the broad distinction between joint and separated 
families,” and that when by surwivorship the whole estate is vested in 
one person, and that one person’s widow succeeds to it, it is by inheritance 
that she succeeds, which has given rise to this confusion. It is now time 
to hold that the decisions in Rupchand v. Rakhmabai, Babu v. Ratnoji, 
Gopal v. Vishnu and Payapa v. Appanna are not good law. "i 
E. T. d. 
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TD ESWITUTION of conjugal rights is compulsory renewal of cohabitation 
between husband and wife who have been living separately. A suit 
may be brought for this purpose whenever either the husband or the wife‘is 
guilty of the injury of subtraction, or lives separate from the other without 
sufficient reason by which the party injured méy compel the other to return 
to cohabitation. The limitation provided by Art. 35 of Sch. II of the 
Indian Limitation Act (3) for such a suit is two years from the time when 
the restitution is demanded and refused. The question whether the 
Articole would apply indiscriminately to all suits for restitution of conjugal 
rights instituted by persons of every nationality in India, and whether the 
remedy contemplated by such a suit would be extinguished for ever, if the 
‘time provided by this Article has expired, has formed a subject of keen con- 
troversy in Indian Courts. Such suits under the Indian Divorce Act (3) which 
applies to persons professing the Qhristian religion are not governed by « 
the Indian Limitation Act—vide s. 1 (a) of the Act. The Article has 
been held to apply toæuits under the Parsi Marriage and Divorce Act (4 
gee Dhanjibhoy Boyganji v. Hirabai (5). That suits for restitution 
of conjugal rights can be maintained by Hindus and. Mahommedans no 
longer admits of any doubt. Whatever doubts may have existed at one time, 
as to the jurisdiction of Oivil Oourts in Indiago entertain such a suit, have 
been dissipated by judicial pronouncements of thedligh Cougs in India, and 
of their Lordships of the Privy Oounsil.* It is a settled law that such asuite, ~ 


(1) (1876) 81, A, 184,° (3) No, IV of fess. ` $ 
(2) No. XV of 1877, (4) No, XV of 1868. 
: (5):(1901) 8 Bom, L, R. 871; L L. R. 95 Both, 644, r. 3” aes 
o e ` . * 
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would lie amongst the Jlèndus: see Gatha. Ram v. Moohita Koohin (1), Jogmdro- 
nundini Doss v. Hurry Doss Ghose (2), Binda v. Kaunsilia (8), Dadaji v. 

Rukmabat (4). With regard to Mahommedans their Lordships of the Privy 
Council in the case of Moonshes Busloor Ruhesm v. Shumsoonniesa Bogum (8) 
laid down that upon authority ag well as principle a Mahommedan husband 
may institute a suit in the Civil Courts of India for a declaration of his right 
to the possession of his wife, and for a sentence that she return to cohabita- 
tion. Both under the Hindu and the Mahommedan Law, when the marriage 
is comfleted, the husband has a right to keep hia wife under his proteo- 
tion, and to enforce marital obligations. If that right is denied such 
denial constitutes a wrong for which there must.be a remedy in a Court of 
Justice, which remedy should be granted with due regard to the religious 
usages and institutions of the Hindus and the Mahommedans. There is no 
doubt as to the right and the remedy. Butthe question which materially 
affeets the Hindus and the Mahommedans is whether Art. 35 of the Limita- 
ti8n Act applies to them, and the remedy if not availed of within two years 
from the time when restitution is demanded and refused is lost for ever. Beo- 
tion 23 of the Indian Limitation Act provides that in the case of a con- 
tinuing breach of contract, and a continuing wrong a fresh “period of limi- 
tation begins to run at every moment of the time during which the breach 
or the wrong continues. In Ghasni v. Afueummat Mehran (6) a Full Bench 
of the Panjab Chief Court consisting of Plowden, Smith, and Elsmie 
JJ:held ina case under Act IX of 1871 that in a suit between Mahom- 
medans where a husband claims as against his wife restitution of conjugal 
rights, more than two years after demand and refusal, there is no bar of 
limitation since marriage imposes upon the wife the obligation of cohabit- 
ing with her husband, and the unjustifiable withholding of her person by 
the wife is a breach of the contract of marriage, and a breach which conti- 
nues so long as her person is so withheld, and therefore the provisions of, 
B. 23 of the Act which override Art. 42 (the Article in the Limitation Act of 
1871 corresponding to Art. 35 of the present Act) by ‘teason of a. 4 of the 
Act render that Article inoperative, so long as the relation of husband and 
Yife subsists between the parties. The learned Judges further held that 
even if s. 23 of the Act dtd not apply Art. 42 woul® entitle the husband 
to make a fresh demand, and institute a fresh mit if the demand were 
not complied with, inasmuch asethe marriage would still subsist, and 
the right to wife’s society would likewise subsist. Similarly in Hemohand 
Harjwan v. Skiw (8 it was held by Sargent O.J. and Kemball J. and 
in Bai Sari w Sankla*Hirachand (8) by Jardine and Telang.JJ. in the 


(1) (1875) 14 B. L: R. 398, 13 W. R. 179.5 (5) (1887) 11 ILL A, 551, 
. (8) (1879) I. L. 6 Cal. 500. *(6) (1879) 60,P. R. 1879. 
(3) (1890) I @ R. 13 AlL 126. (7) (1883) P. J. 1883, p. 124. 
(4) (1886) L L. B, 10 Bom. 301. (8) (1892) I: L. B, 16 Bom, 744. 
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cage of Hindus that the refusal of a wife to returhs to her husband and 
allow him the exercise of conjugal rights is a continuing wrong giving 
mise to constantly recurring causes of action under s. 23 of the Act. The 
limitation therefore runs from demand and refusal at any time during the 
subsistence of the relation of husband and'wife, ang not necessarily from the 
date of the first demand and refusal. But in Binda v. Kawnetlia (1) Mahmood 
J. (with the concurrence of StraightJ.) in a most learned and elaborate 
Judgment held that in the case of Hindus itis not necessary as a condition 
precedent to a suit for restitution of conjugal rights that there should he any 
demand by the plaintiff, and refusal by the defendant, and that the limita- 
tion applicable to such a suit by a Hindu (and for the samé reason by a 
Mahommedan) is that provided by Art. 120 of the second Schedule read with 
a. 23 of the Limitation Act. To hold that the provisions of Art. 35 of the 
second Schedule applied to Hindus and Mahommedans would be to introduce 
serious innovation into the personal law of the Hindus and the Mahomm 
ans, which could not have been contemplated by a statute of the nature 
and scope of the Indian Limitation Act, as pointed out by Mahmood J. in his 
exhaugive judgment in the case mentioned above. The view thatArt. 35 can 
only apply to suits where demand and refusal are necessary and as this is 
not necessary ina suit by a Hindu, the Article has no application to sucha 
suit has not been adopted by any other High Court. In Fakirgauda v. Gangi (2) 
Farran O. J. and Oandy J. held that Art. 35 of the second Sch. of the Limits- 
. tion Act applies to a suit for restitution of conjugal rights, and although 
there is no rule of Oourt in India corresponding to the rule of English Courts 
that there shall be ademand by the husband upon the wife to return to 
cohabitation before a petition can be presented for restitution of conjugal 
rights, but the Limitation Act appears to recognize the necessity of a hus- 
band asking his wife to join him, or to return to hie house before he can 
efile a suit to compel her to do so. The learned Judges however refrained from 
deciding whether a 23 of the Act was applicable. In Dhanjibhoy Bomanji v. 
Hirabat (8) a Full Bench of the Bombay High ,Oourt consisting of Jenkins 
0. J., and Candy, Orowe and Ohandavarkar JJ. held thata suit under the 
Parsi Marriage and Qivorce Act(4) by a wife for the restitution of her conjugal 
rights is barred by the lapse of time, when restitution has been demanded 
by her and refused by the husband, being of full age and sound mind, more 
than two years prior to the commencenfent of the suit. Jenkins O. J. doubted 
the soundness of the ruling of Mahmood J. in the case of Binda v. Kaunsilia, 
and held that a. 23 was inapplicable, andthe words Of Art:35 do impose on 


the special remedy of-restitutién of conjugal rights, a time*bar, when thera œ 


has been a demand and refpesal, though such demand and refusal may not ° 


(1) (1890) L L. R. 13 AlL 1%. (3) (1901) 3 Bom, L. B. 371, Le R. 25 Bom, 644, 
(8) (1898) L L. B. 33 Bom. #07, (4) No. XV of 18659 
+ 
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be a necessary part of fhe cause of action. Candy J. however held that the 
withdrawal without reasonablo cause either by husband or wife from the 
society of the other is a continuing wrong, and,therefore s. 23 is applicable 
and a fresh period of limitation begingsto run at every moment of the time 
during which the wrong continues, and so far he agrees with Mahmood J., 
“but he further holds that where there has been a demand and refusal 
the law requires that the suitfor restitution must be brought within two 
years from that time. In Surjyamont Dasi v. Kali Kanta Das (1) the exact 
point gs to the applicability of s. 23 was not considered but it was inferen- 
tially decided that Art. 35 applied. The real question involved in the 
case was whether a suit was maintainable in spite of the fact that the wife 
was a minor, and the learned Judges ( Ameer Ali and Brett J J.) held that 
the Limitation Act is not intended to define or create causes of action, but 
only to presoribe the period within which the existing rights may be 
ee enforced ; and therefore in spite of what the thirdcolumn of the Sch. in Art. 
35 contains, a suit would lie against a minor if she was of sufficient age to 
be fit to live with her husband as hia wife. The latest case upon the point is 
Saravanai y. Poovayi (2) where Benson and Boddam JJ. in a judgmené of six 
- lines decided this important question, by simply expressing their agreement 
with the decision of the Full Bench in Dhanjibhoy Bomanji v. Hirabai (8) 
and dissenting from the decision of Mahmood J in Binda v. Kawnsilta (4) 
without giving any reasons of their own. This ruling can hardly be treated 
with any seriousness asan authority for the proposition that suits for 
restitution of conjugal rights are absolutely governed by Art. 35, unless one 
wore to read into this case the Full bench decision of the Bombay High Ooutt. 
In the case of Jagendronundins Dosses v. Hurry Doss Ghose(5) Garth O. J. 
observed as follows: “Now, although we entertain no doubt, that, as a matter 
of law, a suit for restitution of conjugal rights may be maintained by a 
Hindu in thia country, we are not at all prepared to say, that the same state® 
of circumstances which would justify such a suit or which would be an 
answer to such a suit, in the cage of a European, would be equally so in 
the case of a Hindu. The habits and customs of the native community, espe- 
cfally as regards the marriage state,-are so diffegent from ours, that œ 
we think in such a matter as a suit for restitution of conjugal rights, the 
Hindu and the European cannot always be fairly judged by the same rules.” 
Having regard to these weighty observations, and to what their Lord- 
ships of the Priyy Ooupcil said in the case of Moonshes Bueloor Ruhseem 
v. Shumatonnisgs Begum, (6) that in suits regarding marriage, and caste, 
a and all religious usages anal institutiong the Mahommedan laws with respect 


(1) (1900) I, L. Ree Cal. 37 (4y (1890) I, Ie R. 18 All. 126 
(2) (1905) I IØR. 28 Mad, 436 (5) (1879) I:I. R. 5 Gal. 600 
i (3) Q001) 1. I> R. 25 Bomet4t (6) (19q7)11 M. L A. 561. p. 614. 
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to the innan and the Hindu laws with regard to the Hindus are to 
be considerèd as the general rules by which Judges are to form their deci- 
sons, the judgment of Mahmood J. soems unanswerable. But having regard to 
the words used in Art. 35 the quossion is not free from difficulty. The best 
solution of the difficult question which so vitally. affects the domestic rela- 
tions of the Hindus and the Mahommedans, is, I venture to think, to be found 
in the judgment of Candy J. in the Full Bench case of Dhanjibhoy Bomanjt v. 
Hirabat to which I have referred above; and which is the only judgment 
which approves of the judgment of Mahmood J. and at the same time re- 
conciles s. 23 with Art. 35 in a manner which presents the leas} difficulty. 


r 


RECENT ENGLISH CASES, 


Anxuity—Direstion to purchas annuity of specifled amount—Death ae 
of annuitant before probate—Right to value of annuity. R by will direct 
ed his trustees, out of the proceeds of sale and conversion of his estate, 
after payment of his debts, funeral and testamentary expenses, to purchase 
in the flame of his wife a Government annuity of 4001. for her life’ The wife , 
survived the testator, but died within sixteen days before the will was prov. 
ed or any debts paid:—Held, that the annuity, and the right to tak ita 
value in cash insfoad of the annual payment, vested in the widow on the- 
testator’s death, and therefore her legal personal representatives were entitl- 
ed to the sum which at the date of the testator’s death would have purchased 
the annuity. In re Robbing. Robbins v. Legge [1906] 2 Oh. 648. 
Oompany—Debentures—Capital and Inoome—Payment of interest out 
of capital—Inierest on money borrowsd for the purpose of constructing 
works. A tramway company, for the purpose of converting its undertaking 
jo asystem of electric traction, issued conversion debenture stock. The 
directors passed resolutions that the interest on this stock should be treated 
as part of the cost of construction, and chargeable to capital account during 
the construction of the works. The memorandum and articles of association * 
of the company contained no provisions relating to this subject:— Held,, 
that there was no gendtal rule of law which compélled companies to charge 
to revenue account intrest on money borrowed for the purpose of oon- 
structing works, or prohibited them fromecharging it, during construction, 
to capital account; that in the absence of any provision to the contrary 
companies were entitled to act in the same waf as commercifl men dealing 
honestly in their own businessy and, therefore, tat the coMpany wero at e æ 
liberty to charge the interest in questitn to capital docount. Hinds v. Buenos °« 
Ayres Grand National Tramways Oompany, Limited [1906] 2 Ch. 615e - 2 
+ Oompany—Debeniures--Omission to register-sOrder for satension of . 
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time—Proviso protecting Rights acquired prior to registration— Winding 
up after registration—Unssoured oreditora at date of registration—Right 
to rank part passu with debentureholders registered within.the extended 
time—Oompanies Act, 1900 (68 4 64 Vitt. o. 48), 8. 14, 15. Where deben- 
tures are inadvertently onfitted to-be registored within the twenty-one days 
prescribed by the Companies Act, 1900, and aro subsequently registered 
under an order extending the time for registration, and the order contains 
the usal proviso that it is to be without prejudice to the rights which may 
have een or may be acquired against the holders of the debentures in 
question prior to the time when they shall be actually registered, an ordi- 
nary unsecured creditor of the company at the date when the debentures are 
registered is not entitled to rank pari passu with such debenture holdors 
unless he has taken steps to enforce his debt, or unless a winding-up has 

ee intervened. In re Erhmann tBrothers, Limited. Albert v. Erkmann Bro- 
tre, Limited, [1906] 2 Oh. 697. 

OontTRACT—Breach justifying repudiation—Prospective damagea— 
Prospective damages are properly awarded for the breach of an annual 
contract wRich provides that the purchaser shall ultimately buy AU the 
existing material in the possession of the vendor. George D. Emery Oo. 
V. Wells (15 L. J. P. O. 104). ; 

DEFAMATION—Libel—Disparagement of goods—Rival newspaper— 
False statement as to cirowlation. The plaintif and the defendant were the 
owners of newspapers circulating in the same locality,and the defendant 
published a statement which was untrue, that “the circulation of” his 
newspaper “is 20 to 1 of any other weekly paper?” in the district ; 
and “where others count by the dozen, we count by the hundred.” 
Held, that the above statements were not amere puff by the defendant 
of his own newspaper, but amounted to an untrue disparagement of the 
plaintiffs newspaper, and were actionable on proof of actual damage; but 
that as no damage was proved the action failed. Late v. Nicholls (23 T. 

ə LR. 86). 

,  EASEMENT—Light and Air—Burden on servient tenement inoreased by 
dominant owner— Loss of easement. Where the owner of an easement of 
light increases the burden of tho servient tenement by so altoring the 
dominant tenement that buildings which before the alterations could have 
been created by the servient owner without any legal interference with tho 
easement woule afterthe alterations be such an interference, the servient 
owner is entitled to a Yeclaration thatthe dominant owner is not entitled 

e" to the easement. Ankersoh v. Connélly* (75 L. J. Oh. 804). 
á Way* User—Inorease of—Purpose for which way dedtoated. 
At the back ofa number of houses facing a straet in the Oity of London 
a priata passage, about 10 ft. wide, ran, which communicated with a street 
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called West-street. und which was'used by the occupiers of the houses for the 
, purposes of their business. A railway company acquired the sites of two 
of the houses and constructed a station thereon, with an entrance for passen- 


gors from the passage into the station. Large numbers of passengers used 


the passage asa means of going fo and from the station, and interfered 
with the user of the passage by the other houses fôr their businesses. Keke- 
wich, J., held that the user of the passage as a means of access for passen- 
gers to and from the station was a user in excess of and different from that 
for which the passage was intended and had been theretofore used, and 
that the railway company must be restrained from so using it Milner’s 
Safe Company (Limited) v. Great Northern and Otty Railway Company. 
23 T. L. R. 88. 

LANDLORD AND TENANT— Underlessss not an assign. 

An underlessee is not an “assign” of his lessor (the original lessee) so as 
to be entitled to the benefit of a positive covenant entered into with the latter, 
“his executors, administrators and assigns,” by the ground landlord in the, 
original lease. South of England Dairies, Limited v. Baker. [1906] 2 Ch. 63. 

Mimes—Sak Mine—Underground Brine, Rights of adjoining Land- 
sumerd in ropet of —Peroolating underground Water. The plaintiffs were 
the owners of s group of rock salt mines which hed for many years been 
flooded with brine, by reason of the fact that the working of the mines had 
caused the ground above them to subside, with the result that surface water 
found its way down to the beds of rock salt below, where it became saturated 
with the salt. These mines hadfor many years been connected with one 
another by means of old underground channels and passages, which it was 
nolonger possible to close, and they formed one large reservoir of brine. 
Into this reservoir there also found its way a certain quantity of other brine 
which came through fissures in the soil from land outside the plaintiffs’ pro- 
perty, but a substantial*portion of the brine therein was formed by the dis- 
solution of the plaintiffs’ salt rock in the manner above mentioned, The 
defendants, in the exercise of a licence to pump brine granted to them by the 
previous owner of one of the plaintiff’ mines, pumped large quantities of 
brine from the said mine andfrom the reservoir and appropriated it fog 
their own profit:—HelM, that the defendants were not guilty of any actionable 
wrong in so doing, noPithstanding that they thereby abstracted salt which 
had formed part of the plaintiff’ rock, amd that the continuance of the pump- 
ing would cause fresh surface water to dissolve further portions of the plaint- 
iffs’ rock into brine, which in its turn would HW abstracted bythe defendanta 


pumps. Salt Union, Limited Y. Brunngr, Mond & Co. [1900] 2 Ch. 607. œ 
Mort¢aaR— Consolidation— Kq¢uities— Eapress Contract— Contrary In- - 


tention— Conveyancing and Law of [Property Act, TBR) (44 & 45 Viet, 
0:41), 8.17%. A mortgage %o the defendants of legsehold property, M, con. 


a4 * : 
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tained a provision thatthe mortgagor should not be entitled to redeem 
without first paying all moneys that might be secured to the mortgagoes 
any other mortgage executed by the mortgagor. The mortgagor they 
mortgaged another leasehold, R., to the defendants, and the day after gave 
a second mortgage of it tothe pltintiffs. Of this mortgage the defendants 
had notice. He subsequently gavo two further mortgages of different 
properties to the defendants. In an action by the plaintiffs, as second 
mortgagees, to redeem R :—Held, that the defendants, as first mortgagoos 
of R, Were entitled to consolidate their prior mortgage on M with their 
mortgage on R., but not the two mortgages subsequent in date to the plaint- 
iffs’ mortgage. Hughes v. Britannia Permanent Benefit Building Sooiety. 
[1906] 2 Ch. 607. 

PARTNERS HI P—Purchase by Partners without consent of other partner— 
Right of Kaoluded Partner to share—Soope of partnership. A partner who 
oy His own account makes a purchase of property or business which is not 
within the soope of the partnership and is neither in rivalry or in any 
way connected with the partnership, and who actson information not aw 
quired by rpason of his position as partner, is not liable to account to his 
copartners. Trimble v. Goldberg (75 L. J. K.B. 92). 

e Practice—Appeal—Concurrent Findings of Fact. Concurrent judg- 
ments of fact in the Courts below will not be reversed unless the appellant 
adduces the clearest proof of error, and points to the source of that error. 
Whitney v. Joyos (75 L. J. R. 89). 

Principal AND Aaent—Numerous Transactions— Dishonesty in some 
— Right to retain Oommission—Sole Agent for Saleof Principals Goods— 
Selling Goods of rival Traders— Account of Profits. Where the transactions 
between a principal and his agent are severable,and in some of them the 
agent has been honest whilst in others he has been dishonest, he is entitled 
to his commission in all the instances in which he*has been honest; but is, 
not entitled to it in all the instances in which he has bepn dishonest. When 
an agent, bound to sell only his principal’s goods, in breach of his duty 
sella the goods of his principal’s competitors in trade, he must account 
to his principal of the profits he has made on all such sales. Nitedals 
Taendaikfabrik v. Bruster. [1903] 2 K. B. 671. 
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GLEANINGS, 


A Prince of Judges iaai JndgďofPrincen. 

F the many English judges of lofty character and sturdy independence 

of whom we have reliable information, few have so high a claim to 

our respectful admiration as Sir William Gascoigne, Ohief Justice, of the 
Court of King’s Bench in the troublous days of the fourth ond fifth Henrys, 
In those days it was no easy thing for judges to withstand the encroach- 
ments of proud and ambitious monarchs or to resist the seductions of rich 
and powerful suitors; but Ohief Justice Gasooigne kept inviolate both his 
independence and his honor, as the accounts we have of him amply show, 


and thereby set an example which has had a marked influence on thé gpn% 
duct of his successors. Of him, one his successors, Lord Chief Justice Campbell, 


said: “Although the ashes of Sir William Gascoigne have reposed upwards 
of-foug centuriés beneath the marble which protects them, and aljhough since 
his time there has been a complete change of laws and manners—when we 
see him despise the frown of power, our sympathies areas warmly ome 
as by the contemplation of a Holt or a Oamden.” 

Our Ohief Justice is best known as the judge who committed to prison, 
for contempt of court, that Prince of Wales who was afterwards Henry Y. 
This striking episode is as familiar to us as the Gunpowder Plot or the 
murder of the babes in the Tower, thanks to the fact that it is recorded by 
so many chroniclers of all degrees of authority. Indeed, it is recorded in 
numerous biographical dictionaries which accord to Gascoigne merely half 
a dozen lines or less, and mention nothing else concerning him save his 
office, his birth, and his death. The authenticity of the incident has been 
denied, it is true, ky some of those iconoclasta who endeavor, “ in the inter- 
est of veracious history, ” to destroy our belief in such time-honored ideals | 
as the apple of Tell and the cherry tree of Washington ; but that the inci-° 
dent really oocurred js the deliberate opinion of, painstaking investigators 
who are entitled to say the last word on the “subject. Several different ac- 
counts of the occurroftée, varying somewhat in minor details, have been 
transmitted tous. That given by Sir Thomas Elyot, in his admirable work 
“The Governor,” is at once the most delightful, and, in the view of such 
competent critics as Campbell and Wallace, the most "trustworthy. ° 


According to some vorsions, the prince struck the jndgs. Perhaps mo} = 
readers are familiar with and have accepted without question one of those” 


versions. Possibly the widespread belief that a blow passed is due largdly 
to Shakespeare. In the second part of Henry IVa Act I., scene 2, Siz John 
Falstaff's page, in apprising his worthy master of the approach of the Chief 
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Justice, said : “ Sir, here comes the nobleman that committed the Prince for 
striking him about Bardolph.” Possibly, too, the idea has gained currency 
because the blow renders the incident more dramatic—makes the situation 
more striking, as it wore. In aay event, the probabilities are that no blow 
was struck—such, at least, vas the opinion of Lord Campbell, who carefully 
weighed all the evidence available. 

Henry IV. and the Prince of Wales deserve great oredit for their conduct, 
but most of all does the Ohief Justice deserve credit. Consider for a moment 
what Me was doing when he was compelling England’s heir to respect the 
‘majesty of the law. He was sonding to prison Monmouth, the son of Boling- 
broke—the proud and fory son of a proud and fiery father. He was in- 
curring the certain displeasure of the one and the possible wrath of the 
other: the displeasure of-a prince of proved courage and spirit, whose rest- 

oe .less.energy had led him into reckless adventures when there was no longer 
opportunity to win military distinction; the wrath of a king who, as Here- 
ford, deaf to royal entreaty, had been banished the kingdom for persisting 
in his determination to fight Norfolk. The reasonable probability was that 
when the ptince ascended the throne he would punish what he would’ consi- 
der the presumption of a temerarious judge. The immediate possibility 
was that the king would resent the treatment of his son as an a 
insult to the royal blood. 

Although Gascoigne’s title to fame reste chiefly upon the fact that he 
committed the Prince of Wales for contempt, other instances of his inde- 
pendence and courage are not wanting. When the ingurrection against the 
authority of Henry IV., raised by Scrope, Archbishop of York, and Mowbray, 
son of Henry’s old antagonist, the banished Duke of Norfolk, was ended, and 
the leaders were taken as prisoners, Henry commanded Gascoigne, as Ohief 
Justice of England, to pronounce sentence of death upon Scrope and Mowbray, 
forthwith. But the Ohief Justice, notwithstanding repeated and urgent 
solicitations, peremptorily refused, saying: “Much am I beholden to your 

e Highness, and all your lawful commands I am bound by my allegiance to 
bey; but over the life of the prelate [have not, and your Highness cannot 
give me, any jurisdiction. * For the other prisoner, hdħs a peer of the realm, 
and has a right to be tried by his peers.” Bold worfe these for a judge to 
use in the year of Our Lord fourteen hundred and five toa wrathy king 
who was seeking to punish two of his most dangerous subjects for rebellion. 
A more obsequtous or less stout hearted judge might have yielded to the 

æ sishes of his royal master and quetitied his ES by the invocation of 
e ‘martial law. 

- Henry IV. aml Henry V. were not the only kings of England whose 

» pleasure Gascoigne dared oppose. Faithful as judge, he was equally faith. 

ful asattorney. Before he” was elevated to the bengh, one of his clients was 


e 
kd ` e 


January, 1907] JOURNAL, 29 


John of Gaunt, the redoubted Duke of Lancaster, to whom he rendered valu. 
aple assistance in managing the affairs of his duchy. Richard IL, when heban- 
ished Lancaster’s son, the Duke of Hereford (afterwards Henry IV. ), 
gave him permission to name an attorney togrepresent him in regard 
to any inheritance that might fall to him during his exile. Hereford, 
at the suggestion of the “time-honored Lancaster,” appointed Gascoi- 
gne as his attorney. Upon the subsequent death of John of Gaunt, 
Gascoigne, aa attorney for Hereford (now Duke of Lancaster), ‘sued 
in the Court of Wards and Liveries that seizin might be given to him 
of the Duchy and County Palatine of Lancaster and his other tae held of 
the Crown, offering to do homage and swear allegiance in the name of the 
absent heir.” But Richard, being badly advised, declared hia intention to 
hold the lands at least until the expiration of the term of Hereford’s ba- 
nishment. Gascoigne tried every means in his power to induce the king go °° 
do justice, but to no avail, the king finally revoking Gascoigne’s authority 
to sue for the banished duke (which he had previously confirmed under the 
broad geal ), and declaring all the property forfeited to the Orown. Gasooi- 
gne then sent word of this injustice to Hereford, who st once began prepa- 
rations for the struggle wherein he gained the throne. . 

Foss, in his Judge of England (vol. 4, p.83), quotes an incident, refated, 
by Plowden, which serves the double purpose of pointing out the distinction 
between the private and the judicial knowledge of a judge, and of illustrat- 
ing Gascoigne’s clear conception of his duty in a case of which he might 
have private knowledge: “ The king demanded of Gascoigne, J.,’ says 
Plowden, ‘ if he saw one in his presence kill J. 8., and another, that was inno- 
cent, was indicted before him and found guilty of the same death, what he 
would do in such a case. And he answered that he would respite judgment, 
‘because he knew the party was innocent, and make further relation to his 
majesty to grant hig pardon, * # # but thore he could not acquit him and 
give judgment of his own privats knowledgs.’” When the king heard this , 
answer, he “was well pleased that the law was so.” No doubt his majesty was 
also well pleased that gustice was being administered by a man who could 
give so lucid a reason fgg the sound decision of a question that was extremely 
pussling on its face. ao, de N ; 

Gaecoigne’s refusal to administer summary punishment in an unlawful 
manner at the king's behest, to which we haveweferredydid mot lose him the 
royal favor. He was not only retained as Chief Justied, but hẹ received from) 
Henry marked evidences of the latter's irkplicit ‘coftfidence. For instance, hee, 
was employed “to treat and compound with, and offer clemency to, the adho- 
renta of the Earl of Northumberland; likewise to receive their fines, and pay 
them into the Exchequer,” be : s 
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Unfortunately, we have space here to record only one more incident 
concerning Ohief Justice Gascoigne ; but it is one that throws an instructiw 
side-light upon his character, and showgthe high esteem in which he was 
held. A serious dispute having &risen between one Lord Roos and Sir Rebert 
Therwit (or Tirwhit), one of the puisne justices of the King’s Bench, the 
Ohief Justice was chosen to arbitrate it. A delicate undertaking it was to 
arbitrate a matter concerning one of his colleagues. Yet his decision was 
doubtfess just and satisfactory, although the authorities are not in accord as 
to what it was. One chronicler says (Ootton’s Records Anno. 1411): “ We are 
not told what it was; but we need not doubt that it did ample justice between 
the parties.” Volumes of eulogy could say no more. 

Taking him all in all, Sir William Gascoigne isone of the most admir- 
able characters in the judicial history of England. His career is one of which 

ee exety lover of justice may well be proud. His history should be at the finger’s 
end of every lawyer, for use at need to silence the scoffing layman who taunt- 
ingly recalls the memory of Jeffroysin discussing the judicial character. 
Law Notes, , 





i Lawand Lawyers in the Utopia. 
s VHEY have but few laws, and such is heir constitution that they need not 
many. They very much condemn other nations whose laws, together 
with the commentaries on them, awell up to so many volumes; for they think 
it an unreasonable thing to oblige men to obey a body of laws that are both 
of such a bulk, and so dark as not to be read and understood by every one of 
the subjects. 

‘They have no lawyers among them, for they consider them as a sort of 
people whose profession itis to disguise matters and to wrest the laws, and, 
therefore, they think it is much better that every man should plead his own 
cause, and trust it to the judge, as in other places the client trusts it to a 

* counsellor; by this means they both cut off many delays and find out truth 
pore certainly; for after the parties have laid open the merits of the cause, 
without those artifices which lawyers are apt to diggest, the judge ex- 
amines the whole matter, and supports the simplictey of such well meaning 
persons, whom otherwise crafty menevould beauré to run down, and thus they 
avoid those evils which appears very remarkably among all those nations 
that labqur und®r a vést load of laws. Every one of them is skilled in their 

æ «law; for, as it ia very short study, 80 the plainest meaning of which «words 

«are capable is always the ‘sense of their‘laws,and they argue thus: all lawa 
are promulgated Mr this end, that every man may know his duty, and, there- 
fore, plainest and most ohvious sense of the worde is that which ought to be 
put pon them, since a more refined exposition capnot be easily comprehend. 
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ed, and would only serveto make the a become useless to the greater 
part of mankind, and especially to those who need mostthe direction of them; 
for itis all one not to make a law atall or tocouch it in such terms that, 
without-a quick apprehension and much study,a man cannot find out the 
true meaning of it, since the generality of mankind are both go dull, and 
so much employed in their several trades, that they have !neithor the leisure 
nor the capacity requisite for such an inquiry.” 


Lawyers of AncientGroeece. 

T HE practice of law in the days and land of Solon, Plato, Demosthenes, Aria- 
totle and Socrates included much that is interesting in the history of 

jurisprudence. Education provided liborally for logic, philosophy, rhetoric 

and oratory, all of which help to make up a good lawyer. 

Students of Grecian history state that Greece had no institution corres 
ponding to the modern bar. Parties to a suit were supposed at first to conduft 
their cases in person, but litigants were at liberty to consult friends or ex- 
perts in the law. These legal men wrote out arguments for their patrons and 
the latter delivered them in court from memory. Under this 8ystem the 
man of law did not limit his services to one side only, but, by ee 
arguments for both parties, could earn two fees. 

In the course of time, however, the advocate was allowed to appie for 
the client, and in certain cases public prosecutors were appointed, whose fees 
were fixed by law. 

In the celebrated Areopagus Oourt at Athons, in which all high crimes 
were tried, parties urged their cases personally or by their attorneys; but no 
ornaments of rhetoric, no attempts to move the passions were allowed. Among 
the Spartans everyone was forced to plead his own cause; no advocates were 
employed and eloquence was useless. 

With the multiplication of causes in the courts and enlargements of the 
political relations of Athens the arts of eloquence came into much demand 
and the practice of employing others to advise and conduct a case became e 
more general. By degrees the custom aroso for a party to open his case in, 

a brief speech and then to ask permission of the-+courtfor his lawyer, who 
stood beside him, to finig the argument. So, also, if a defendant were disabled 
from any cause, the court allowed the advocate to speak in hisstead. It is 

said that many of the existing speeches of the Attic orators were either 
never delivered atall by their authors, or were spoken onlp as a continu. : 
ation of an argument opened eby a litigant. Denrodthenes commended hise — 
career by thus writing speeches for others. ° so 

There was no judge to preside. The arbiters were assemblies numbering 
from five hundred to fifteen hundred men, who werg called dicasts, and 1 they . 
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doocided each case by ballot. These dicasts wero judges and juryman combin- 
ed, and received for their services about nine cents apiece for each day’s work. 
Plato condemned some of the verdicts as the actions of a mob instead of being 
acts of justice. f 

While criminal charges seem to have been frequent, yet civil matters 
also commanded a share of attention, and as the wills of several Grecian 
philosophers have been preserved it is presumable that disputes arose about 
the disposition of property and the like. ` : i 

Selon’s laws were very numerous and covered many minute affairs. He ; 
was frequently referred to for an interpretation of a law. He fled from these 
difficulties bystarting on a ten years’ travelling tour, having first secured 
the adoption of his laws for a hundred yoara. This presumably made in- ` 
creased business for the courts. 

‘  Charondas, who prepared the code of a Dorian colony in_Italy, enacted 
that if any man proposed a new law he should enter the assembly with a 
h&iter around his neck, and if his proposed law was not adopted he should be 
hung at onoe. Here was an effort to diminish litigation, but there is no re 
cord that it succeeded. ` 

The laws of Lyourgus were not written, and written laws were, ‘in fact, 
forbidden. Here was an encouragement for disputes. 

° Ig time, the influence of lawyers on the general administration of Justice 
exercised a very important control, not only over the judicial tribunals, but. ° 
also as a check to the injustice of proconsuls, and even to the despotism ol 
the emperors themselves. The beneficial influence of the profession among 
the Greeks, however, was diminished by a singular state of affairs. While 
Greek was the language of the Eastern Church, yet Latin was the language ` 
employed in legal affairs until after the gixth century. This added to the in. 
fluence of the olergy with the people, who advised with them in 
their own tongue. e 

Concerning the Grecian lawyer's compensation, theory and practice do 
not seem to have harmonised. In theory, the original idos was that a laws 
yer who appeared in court on behalf of a litigant should do so without a feo ; 
hut the theory seems to have been frequently followed by the breach of it, 
Many lawyers of Greece had large incomes from the p¥actice of their profes: 
sion. The public advocates however—those who appeared for a city or com. 
munity—seemed to have received their compensation chiefly in the honor of 
the office, as their fees were fixed by law at adrachma each for every casi) 
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Some Remarks on Bias. 

B IAB of witnesses is one of the most pestiferous, as well as common 

factors that Judges are compelled to consider in weighing testimony. 
What is bias? It consists in a substantial—mot merely a remote and fan- 
ciful—motive for coloring, exaggerating, or minimizing facts or for com- 
mitting wilful perjury. The causes of bias are, therefore, as numerous as 
the influences which in general experience operate to arouse any of the 
passions, such as love, fear, hatred, revenge, eto., etc. Doubtless it is*most 
commonly provoked by pecuniary interest, but many other motives might 
be more powerful. Take, for instance, the case of a father testifying to 
save his son from the gallows, or an accomplice testifying in a capital 
case in exchange for a pardon. . 

In his Rationale of Judicial Evidence, Jeremy Bentham exposed the 
absurdities of the English law which excluded as unworthy of belief a wit, ee 
ness who had even the smallest pecuniary interest in the event of the suit, 
and the statutes subsequently enacted everywhere removing disqualification 
on the ground of interest are-the direct result of the essay of that great 
logician. i . 

Lord Ohesterfield, in his letters to his son, repeatedly declares that a, 
women’s hatred for one who has treated her with scorn is unquenchable#In 
a divorce case in one of the English Ecclesiastical Reports, wherein the * 
testimony was discussed with consummate ability by the presiding judge, 
Sir William Soott (Lord Stowell), a conspicuous feature is hiscareful analy- 
sis of the testimony of a woman on the side of the wifé who had on one 
occasion been treated with marked contempt by the husband. There was 
no other perceptible motive for her reckless malignity. She was merci- 
lesaly exooriated in the judge's opinion and he concluded by announcing 
that her entire testimony was of no weight whatever. : 

But that was hardly an instance of unalloyed bias. Shewas deemed 
guilty of downright falsehood, and the maxim falsus in uno, faleus in omni- 
bus, was applied to her. It is not customary, without great consideration, to 
conclude that even a biaged witness is committing wilful perjury. Ina caso e 
in the House of Lords, Lord Brougham, in delivering an opinion, said that 
the most effective of all affumonts in favor of testimony is thatthe witness 
cannot be mistakon and if his’ testimchy is false he must be guilty of 
perjury. Se a : 

It is an interesting fact connected with our subjec}, recognised by psy- 
chologists and by courts alike, that thg narrative ofa witness ‘may be warp- “= 
ed unconsciously by his bias,,and that the personal integrity of awitness ~™ 
is not necessarily impugned in any degree when some abatement is made” 
from the face value of his testimony. Bentham, whéle fully conceding the 
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fact, thought that a witness was in some measure culpable in such a case 
(probably from carelessness) and ought to be punished, though not so seve- 
rely as @ perjurer. r ° 

The psychological e&kplanation of the phenomenon Just mentioned is not 
easy to identify with certainty. In many cases probably the witness has 
convinced himself and positively believes that he is testifying with abso 
lute accuracy. In others it is probably attributablo to an indolence, approxi . 
mating perversity may be, whereby hedeclines to concentrate his attention 
on the facte to which he testifies, with sufficient effort to bring clearly to 
his mind circumstances that offend his bias. Thus it frequently happens 
that an honest biased witness who testifies in general terms on direct exa- 
mination and in line with his bias will utterly falsify his testimony when. 

ee compelled by leading questions on crossexamination to cudgel his 
fhomory for the details. 

In what cases is the testimony of a biased witness unhesitatingly shaved 
down or rejected as untrustworthy f The answer is, in cases where his testi- 
mony involves an opinion, judgment, or estimate—such as in réspect of 
Tae of time, distance, speéd, value, etc. Courts generally expect that 

imtestimony as to such matters will not conflict with his bias, and it i8 

- the common practice of the best Judges to regard his testimony as inferior 

to that of opposing disinterested witnesses or to fairly strong surrounding 
circumstances. 

Of course bias varies greatly in degree, and this is to be considered in 
weighing the testimony of a biased witness. It has been said from the bench 
that the testimony of a person accused of crime is practically worthless, but 
this statement is usually regarded, we believe, as too hasty. 

When a biased witness testifies toa cold matter of fact in regard to 
which it is possible for him to have been mistaken, the rule that courts are 
extremely loath to impute perjury does not apply, and it necessary to recon- 

* ile his testimony with strong opposing evidence, courts find no difficulty in 
e concluding that he was mistaken. 

In conclusion itmay be said that biased witn®sses have good or bad * 
memories acoording as their bias is subserved by ewe or the other,and that, 
quoting Sir William Scott, they ‘esee with keen eyes and hear with sharp 
ears.” 

Isa jury “bt liberty arbttrarily to disbelieve the testimony of a witness 

== simply becaufs he is infrested or otherwise biasod, when he is unimpeached 

=° and uncontradicted by other witnessed or by circumstances, tells a reasonable 
story, and depé@rts himself satisfactorily on’ the witness stand? Although ue 

some courts apparently, go to the length of answering in tho afirmativo, 

thé writer believos that the contrary doctrino,is supported by both autho. 
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tiig and reason. At any rate, it is certain. that in guch a case the trier of 
fact would never be suffered to find a fact to be directly theopposite of that 
tewhich the witness testifies.— D. N. 
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Psychology applied to Legal Kvidenos. By G. F. Arnold, I. 0.8. OALOUTTA ; 
Thacker Spink & Co. 1906. Demi 8vo. pages 1x and 470. Price Bs. 7. 
On opening this bok we were surprised to find the talented author 
passing a wholesale condemnation against certain class of lawyera. Acoord- 
ingto him the legal mind is opposed to philosophical notions and 
metaphysical ideas. This may be open to doubt. The author, himself a 
sound lawyer, has taken high flights inthe very region which, according 
to his view, is regarded by lawyers as poisonous. There may be eminent 
lawyers whose bent of mind may bo averse to philosophy, but there 
are and have always been many who took recreation in its study. The 
author launches his work witha belief thatit will not be welcomed by 
the leg&l profession simply because it treats of legal matters in a 
new way. How far his doubts are justified we hesitate to aay. For we 
firmly believe that legal principles undergo modifications with a change 
‘in the social, political, and moral condition of e nation, as well as with the , 
advance of thought. They do not remain stereotyped for ever. The common law 
of England, chiefly the product of caselaw, is a standing monument to this 
fact. If researches inthe science of psychology demand reconsideration 
of some legal principles, few lawyers will oppose thisidea. The work before 
us is divided into sixteen Chapters and deals with topics such as Intention; 
Memory, Attention, the Senses, Introspection; the Normal Man; Causation; 
Belief, doubt, tests of truth; Feeling; Imagination; Prejudice; Insanity; Intoxi- 
cation; Hallucinations; Comparison of Handwriting; Responsibility, Punish- 
ment, Justice &o. Thé author has also examined through spectacles of psycho. 
logy Ameer Ali and Woodroffe’s Commentary on the Indian Evidence Act. , 
He has selected this work simply because it is the most elaborate and promi- 
nent work on the law o®Evidence. There is much ix this Ohapter which may® 
be perused with interesteáhapter XV, which treats of responsibility, punish- 
ment and justice, gives a very critical analysis of several sections of the Indian 
Penal Code. The most important Ohapter is that of Differences of Race. He 
points out how the Asiatic differs from the European, and how he latter is un- 
able to understand the former. Whe opinion of the amthor in this Ohepter de- 
serves thoughtful consideration as he Has fouched th® very root of the matter. == 
The main object of the autho? in writing this book is to principles of 
legal evidence on the touchstone of psychological truths. HS pate forward “a 
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plea for the adoption of a different idea of the sphere of law and a diffefént 
interpretation of legal duties from those which prevail.” But when we bear 
in mind thata number of doctrines propounded by psychologists are diante» ' 
‘trically opposite we think oneanust be’ cautious in accepting the views laid. 
down by a particular edhool. We, however, think that the learned author, 
has opened quite a new field for the discussion of a number of legal pro 
blems. If his labours do not receive legitimate recognition it will simply 
be due to the fact that the path of a reformer is not strewn with roses. The 
price of the book is very moderate; and it is with great pleasure that we, 
bring it to the notice of our readers. 





Oriminal Investigation. By Dr. Hans Gross. Translated and adapted to 

Indian and Colonial practice ‘by John Adam M. A., Barrister-at-Law, 

eo  . and J. Collyer Adam, Barrister-at-Law. Manras: A. Krishnanachari, 
è Egmore. 1908. Roy. 8 vo. Pages xxvi1, 889 and 47. Price Rs. 21. 

WE must state at the outset that one does not often come across works of 
this nature. No one who has paid attention to the scientifle-aystem of crimi- 
nal investigation is unaware of the fame achieved by Dr. Hams Gross 
throughout the civilised world. His work has already been translated 
‘intg seven langudges and we must heartily congratulate the learned Crown ' 

. Prosecutor of Madras and his able’ son on rendering it into English. Dr. 
Gross has been for many years‘ body and soul an investigating officer. 
He is in the words of M. Gardeil, Professor of Oriminal Law at Nancy, 
who published the French edition of this work “an indefatigable observer ; 
a far-seeing psychologist ; a Magistrate full of ardour to unearth the truth; 
a clever orafteman; in turn draughtsman, photographer, modeller, armourer ; 
having acquired by long experience a profound knowledge of the practices 
of criminals, robbers, tramps, gipsies, cheats, he opens to us the researches 
and experiences of many years. His work is no dry or purely technical 
treatise ; H ta a living book, beoause st has beon lived.” ° 
° The book before us is not merely a translation of the original work 

, but it isan adaptation containing a mass of information of peouliar in-, 

* terest in India. Many sections of the original wom have been enlarged * 

from the Indian point of view. The book is divigpd into four parts. The- 

first Part includes the first six Chapters which lay down general principles. 

It informs an investigating officer what assistance science can afford in the - 

investigationeof crime, andeindicates the way in which examination of 

aoe Witnosses and accused should be conducted.and localities of crimes inspect- 

æ’ Od. Part II deals with*special Rnowledge which an investigating offloer 

should possess. »lt covors Ohapter VII to XI. Ohepter VII treats of the 
various practices which criminals adopt to-eludp detection; such as disguis- 
ingethe face, assuming false names, pretending illnega and pains ete, ` 
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Chapter VIII of the original work gives the slang peculiar to German ori 
æinals. The study of German slang can be of no use in India and the 
adaptors, therefore, advise every,officer to collect the slang that is in 
vogue in the district in which he is located. Ohapter IX. considers tho ways 
of living of wandering tribes; their methods of stealing; their good. points 
and their superstition; the instruments used by them for theft, poisoning 
ete; their attitude bafore the authorities, their corporal characteristics; and 
the proverbs'common among them. Some of these proverbs may be quot- 
ed: It is not thieving that is shameful but the being caught; It is 
easier to steal than to work; Choose neither a wife nor a cloth by 
the light of the-moon; He who holds the ladder is as bad as the thief. 
Chapter X gives an account of the’ superstitious beliefs existing 
among criminals. Criminals are slaves to superstitions and allow 
themselves to be led by it to quite inexplicable acts. The grossest supèrgti- ee 
tion reigns in the world of crime. At all times ithas been believed in Europe 
that the heart of a still born child, eaten while yet warm, gives supernate- 
ral fogce and renders the eater invisible, thus aiding him to steal. Donkeys 
are considered lucky animals. These long-eared gentry are stolen or bought » 
to bring luck. In India superstition often leads to grave crimes. A universal 
Indian superstition is that of the foundation sacrifice, a superstition 
that is transferred to the English. Oases in which a person attempts with 
the help of alchemy to make people younger than they are, or to turn base 
metals into gold are not uncommon. Ohapter XI gives an account of the 
construction and use of weapons generally used by criminals. Part ITI deals 
with certain technical processes with which every investigating officer should 
be thoroughly well acquainted: such as drawing, modelling and stereotyp- 
ing; tracing of foot prints and impressions; searching for traces of blood; 
deciphering of secret writings. Part IV supplies information as to methods 
of criminals in committing particular offences, e. g. forgery, grievous hurt, 
poisoning, theft, cheating, counterfeiting, arson etc. Much of the informa- 
tion contained here will be instructive even to experienced detectives.° 
Two Appendices areggiven for the specialist desiring to pursue his studies 
in any specific branch. Appendix I contains the information which in the 
Germen work is relegated to footnotes. Appendix II gives an alphabetical 
list of the authorities quoted in the t@xt In addition to the illustrations 
appearing in the German work, which are produced from original blocks, 
the adaptors have given a very considerable numbpr collected fram various 
sources. They have not merely rpliad upon the Germaf work but havews 
profusely referred to variqus other authorities on kindred subjects with a == 
view to maketheir work thoroughly practical. The boolNclearly indicates . 
how crimes-are to he handled, investigated and accounted for, and explains . 
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the ways in which motives of criminals should be probed. The index is copio ' 
~ nd the get up excellent. The Government of India is trying to raise the 
standard of efficiency of the Police Department, and we are sure that ẹ | 
study of this ‘book by officers of the higher grade would greatly increase the 
striking power of the polige force. There is also much in „this book which 
oould form subject of lectures in the Police schools recently established in 

' different provinces. 


Willidms Law of Personal Property. Sixteenth edition. By T. 0. Williams, 
LL. B., Barrister at Law. Lonpon: Sweet and Maxwell Ltd., 3 
Chancery Lane. 1906. Demi 8 vo. pages xon and 656. Price 21 a. 

As observed by us five years ago in reviewing the last but one 
edition of Williams on Real property there are rare instances in which the 
high reputation of a law-book has notonly been maintained but greatly 

ee eyhinced, after the death of the author, by his son. We have to pronounce 
a similar judgment on the present work. The first eleven editions were 
prepared by the father and with the twelfth the son took up the intellec. 
tual inheritance. Im this edition the alterations made in the law since 
1900 have been incorporated in the text; the law relating to fixtures has 
been enlarged and restated; and a great portion of the Chapter on Debts 
has Been rewritten, We agree entirely with the author that the principles 
Taying down three orders of payment of debts ont of a dead man’s insolvent 
estate are very complex, uncertain, and often misleading. The table-given 
by him on page 222 nodoubt supplies a summary of the procedure to 
be followed, but it also illustrates the anomalous state of the law on the 
subject. The work is brought quite up to date and has undergone a careful 
and.thorough revision. We are justified in saying that its reputation as a 
classic on this difficult branch of the English Law is fully maintained. 








Law of Specific Relief. By Asuross MUKHOPADHYAY, M. A.B. L. OALOUTTA ; 

E. 0. Gangooly & Oo., 12 Mangoe Lane, 1906, Demi 8vo, Pages xxxiv 

: and 232. Price Rs. 4. 

- Tms is a commentary on the Spovific Relief Act (I of 1877). This 
rail of our law finds its counterpart in the Engfish Equity Jurispru. 
dence ;, and its provisions are mostly based on mffes of English Equity 
and cases of the Equity Courte. ‘he pertifent rules and cases are all 
noticed in the present commentary, which is meant to perform a 
double function” To moet the “want of students, the author has clearly 

=pxplained the pfinciples hinderlying the rules contained in the statute, at 
the beginning of each part and chapter of the Act, by way of introduction. 
The comments ondéach section classifies into appropriate headings English 

* end Indian cases bearing upon the section. This feature will appeal 
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strongly to the profession. The Indian cases noticedby the commentator are 
ùlmost all taken from the Government reports: we fail to understand why 
he cases reported in the private sé¢ries of yeports are lost sight of. Even as 
regards cases reported in I.L. R. series we find some omissions. The 
doctrine of Registration as notice is discussed at p. 96, but it does not 
refer to the exhaustive judgment of Batty J. in Tajudin v. Govind (I. L. 
R. 27 Bom. 452). The Privy Council case of Thakurani Jatpal Kwewar v. 
Bhaiya Indur Bahadur Singh, which decides that the claim to a decla- 
ratory decree is not a matter of right but a judicial discretion of the Courts’ 
has also failed to receive any attention. 





Banings Limitation of Actions. Third Edition. By Archibald Brown, 
M. A, B. 0. L, BarristeratLayw. LONDON: Messrs. Stevens , and 
Haynes, Bell Yard, Temple Bar. Roy. 8 vo. uty + 337. Price 168. o 
THovas this book appears under the name of Banning yet it is almost 

a new work of the present editor. It has been altered both in arrange- 

ment and in substance. It has been thoroughly re-written and recast. It 


appears in a form quite different from its predecessor The statutes of limi- ° 


tation are statutes of repose, and of late years there is a general desire to 
abridge the length of the time during which actions may be commenced. 
But as these acts take away existing rights, they form a very important 
branch of the law, and an exhaustive work dealing with their interpretation 
ig of great assistance to the profession. The book is divided into six Parts. 
Part I is introductory and general. Part II treats of the limitation apply- 
ing to contractual liabilities; acknowledgments of Debts; and disabilities 
in plaintiffs. Part II deals with limitations applying to tortious acts; 
Part IV to lands, title,and motgages; Part V to trusts, partnerships, fraud 
laches &., and Part VI to Orown, Ohurch, bankruptcy proceedings &c. 
The author has spared no pains in making this a very exhaustive book on 
limitation and the racy style in which it is written reflects great credit on, 
his learning. The printing and get up leave nothing to be desired. 
On a careful examingtion of the contents we find that though in India tHe 
periods of limitation gyp governed by the Indian Limitation Act, yet there is 
much here which will throw a flood of light in interpreting several provi. 
sions of that Act. We heartily commend this book to the notice of practitic- 


ners in this country. P t é 
e 


The Accounts of Ewecutors and Trustees. By Prewor W. Chandler, Solicitor 
Lonpow: Butterworth & Oo., 11 and 12, Bell Yard, Temple Bar. 1906. 


Roy. 8vo. Vol I, pages 65. Vol. Il pages 79. Price WD a. net. 
THESE two volumes explain in detail the mode in which the gccownts of 
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Executors and Trustees should be kept. Tho scheme of the work is f. 
follows. The reader is taken through a set of accounts, and every item is 
dealt with seriation, being traced from the Register to the appropriaté 
account in the Ledger. The estate is thén distributed amongst the benefici- 
aries, and suitable accounts are prepared for a residuary legatee. An alter 
native system is explained with appropriate accounts for small estates. If 
the accounts are kept as described in this work the beneficiary can have all 
the information regarding the estate at a moment's notice, and the executor 
or trustee will be in a position to render the accounts to the Court at any 
time. For the purpose of facilitating reference, eaclsprincipal item in the 
Register is under a separate date, and the appropriate date is inserted in 
the margin of the text of the book opposite that portion in which the entry 
isdealt with, so that the explanation astoany item in the Register or Led- 
ee EEr can be found by referring to the date in the margin of the text. The 
safhples of books proposed to be kept are sot forth in the second volume. 
The author has taken great caro and trouble in the bringing out of these 

volumes and we trust they will be of great use to executors and trustees. 

6 

” Rattigan’s Digest of the Oriminal Rulings of the Ohief Court of the Panjab: 
fom 1862-1906. By ALWEYNE TURNER, Barrister-at-Law. LAHORE : The 

Civil and Military Gazette Press. 1906. Roy. 8 vo. Pages xxv and 

cols, 802. Price Ra. 12. 

Mr. Turner has done well to bring Mr. Rattigan’s Digest quite up to 
date. The last edition was published in 1893. Since then a large number 
of criminal cases are reported in the Panjab Record. Their number can be 
gauged from the fact that this edition is nearly double in size of its 
predecessor. The usefulness of the present work within the province of the 
Panjab does not require any accentuation. But, ldtely there has risen a 
tendency even in the chartered High Courts to quote the Panjab cases : this 
digest will, therefore, be a great help to the legal profession even outside 

e the Panjab. It satisfies all the requirements of a good digest, and is neat- 
ly printed. l 
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STRIDHAN UNDER THE MAYUKHA. 





Bai Kesserbat v, Hunsraj (1) 





By 8, 8. Seruur, B.-A. LL B. 
ADYOOsTE, Bounay Hien Covet, 





. 
A T last the Gordian knot is out. The text of Brihaspati, which says that 

sister’s son, husband’s sister's son, husband’s brother’s son, brother's 
son, son-in-law or daughter’s husband, and husband’s younger brother, arelike 
her sons &o., was a stumbling block in the way of all writers on Hindu Law: 
The author of Mitakshara avoided the diffculty by giving it the go bye alto. 
gether. That is but natural. Having swept every species of woman’s property 
into the definition of Stridhan, and prescribed certain easily ascertainable 
rules with regard to their devolution, it would have been subversive of his 
main object in writing his commentary, if out of orthodox scruples he had 
bothered himself with this text whose enumeration of heirs was not amenable 
to any kind of principle known to the Hindu Law. He could not have dealt 
with it without makifig the law much more complex than itis.80 he left it seve, 
rely alone. The author of the Dayabhaga cites it andgives the hei rs mentioned 


od 


therein preference over other heirs who come in by the application of his gene- ° 


ral prinoi ple of nearness though not in the exact order in which they are mony 
tioned. He was obliged to phango the order in order to satisfy the requirements 
of his pet theory of spiritual prjnciple. It is noteworthy that Jimutavahana 
expressly recognises that all the pereotfs mentioned in this text could nct 
be brought in, in the order there given, under the general principle of near- 
ness of blood, because while parsons remotely relgted such as “ busband’s 


younger brother and his -son are speeified, the husband’s father and elder ~ 
brother, who are nearer of kin, have been omitted.”(Oh IV, sec. I, para 40.) ™ 


Notwithstanding the recognition of this difficulty, intobedI®nce to the well- 


(1) (1906) 8 Bom, L, By 446; I, L, B, 30. Bom, 431; 33} A 176, ° 
76 . : 
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known rule that special mention in an authoritative text is itself a rest 
for preference, he puta them before those not so mentioned. Vivadarat- 
nakara cites it but the commentary there given does not throw much light 
on its meaning. Vivadachintamani dées not seem to refer to it at all. 
Saraswativilasa refers antl distinctly says thatthe order there given must 
be followed (para 328). Smritichandrika citea the text and also says they 
take in the order mentioned (see p. 33, para 37, foot note (2) thereon ). 
Parasara Madhaviya follows the order there given. All of them say they 
take immediately after the husband or the father as the case may 
be. Viramitrodaya cites it and gives a commentary which is indeed 
instructive. He says “Hence on failure of these, the sister's son and the 
rest alone, in spite of the Bapindas such as the father-in-law, are by 
virtue of this text (of Vrihaspati) which is not reconcileable in any other 
way, ontitled to succeed, according to their comparative propinquity” 
(Vir. Oh. V. part IL, 8. 4, page 243). Here the author fully realises that the heirs 
mentioned by Brihaspati do not all of them satisfy the doctrine of propinqui- 
ty andyot, he says, we are bound tu give effect to the text. So he gives them 
precedence over other Sapindas coming in on an application of the general 
principle of propinquity, reserving that principle to determine their relative 
postions inder æ. They take immediately after the father or husband acord; 

‘ing to the form of the marriage of the deceased. 

From this short survey one thing becomes clear. Whichever author dite 
the text, he gives the heirs therein mentioned a place immediately after the 
husband or father. According to every one of them all of them come in in all 
forms of marriage, the higher and the lower. None of them suggests the view 
of their Lordships of the Privy Council that it does not introduce special se t 
of heirs after the husband and the parents. 

This view has the support only of afew modern Bengal text-writers: Mr. 
Siromani Bhattacharya,and the author of Vyavasthachandrika. Mr. Oolebrooke 
is said, by the Calcutta High Oourt, to have been of opinion that by some 


* commentators a distributive construction of the text is adopted. All the 


eloading authorities have been examined but no justification for that opinion 
is found in them. , Mr. Justice Telang is not disposed ¢o accept it either be- 
cause, he says, Bhattacharya himself feels that hiseyiew “is not free from 
doubt” and “besides .... it is not eagy to provide for the son-in-law, in a dis- 
tribution made on the principle here indicated.” Their Lordships have 
neither noticMl this fubstant™®l difficulty nor indicated how it isto be met, 


= A son-in-law % neither% blood relation of the husband nor of the father, 


— ` Then again, whore is tho authority fof classifying them in the way indi- 


vated by this vig and putting cach class in a “different compartment. Mr - 
Justice Telang distinctly says, “there is no authority for this view.” In, 
Weft and Buhler’s Digest, precedence is given to the whole series of the 


. x e s 
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OMumerated heirs, and the ground for such precedence has already been 
stated. If they are not treated as forming a class by themselves, there is 
€pparently no other ground for preference than is indicated in the principle 
mentioned in Vyavahar Mayukha Oh. 1V, q 8, placitum 18. See Gojabat v. 
Malojirao Bhosale (1). One could understand the fosition taken up by the 
Oalcutta High Court in Bacha Jha v. Jugmon Jha (2). They adopted the 
doctrine thatthe unambiguous principlo of Mitakshara cannot be con- 
trolled by the ambiguous explanation of Brihagpati’s text contained in 
the Ratnakara. Having regard to the meagre explanation given in the 
Ratanakara, that was the only course left open to them. So alse, the Madras 
High Court has refused to follow Smritichandrika on the ground that 
the Mitakshara is paramount in Madras (3). Their Lordships of the Privy 
Council, however, (though apparently) inclined to adopt this argument did 
not choose to do so. It is proper that they did not. Because the Ratnakara 
and the Mayukha stand on quite different footings. The Ratanakara says 
precious little on the subject, whereas in the words of Telang J. (p. 123) “tho 
express words of Mayukha contained in placitum 30 certainly appear to 
warratt West and Buhler in placing the heirs enumerated by Brahaspati 
after the husband and before the woman’s saptndas, in her husband’s family.” 
This shows that there was no justification for the assumption that there was 
ambiguity in placitum 30 of the Mayukha. While rejecting the argument 
of the Calcutta High Court tothe same effect, their Lordships base their judg- 
ment on the same assumption. In this they were guided evidently by Telang J. 
With greatest respect it may be pointed out that, whenonce it is admitted 
that the wording of the Mayukha is clear, there is no choice but to followit 
on the well-known principle thut when the law is clear whether good or bad 
it must be followed. We have already seen that in connection with this very 
text Viramitrodays acts on that principle. Mitra Misra saw the difficulties 
connected with the, Brihaspati’s text as vividly as either Telang J. or their 
Lordships of the Privy Oouncil and yet gave the enumerated heirs prefer- 
once, though grudgingly, over other sapindas, because, as he says, it is not 
amenable to any other conatruction. 

The same principle has also found full recognition with the Judicial 
Committee in the #Blknown Ramnad caso and it was obviously 
in reference to it that their Lordsłips say, at the begining of their 
judgment now under discussion, that ‘the important uestion, how- 
ever, is how the author of the Mayukha ünderstoðd the quotation’ A 
perusal of Telang J.’s judgment leaves no doubt i in our ‘mind, that hą— 


overlooked this principle altogether in his valuable disquisition on that “ 


commentary. (Seep. 125 where he criticises Mayukhaf Moreover he was 


p OO O a ATR ASN LA 
(1) (1893) 1. L. B, 17 Bom, 114 at p, 124 (3) (1908) Raja Gramany v. Bermoni Bruangj, 29 
(a) (1885) L I» R, 13 Cal. 348, Mad, 358, ; 
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then engaged not in deciding the point but in combating the arguments £ 
the pleader which hehad held unnecessary for the decision of the case 
before him. This accounts for some portions of his judgment which certainl$ 
do not bear close oxamination. For instance, he refera to the identity of the 
husband and wife asa leading principle of Hindu Law and this view has 
‘been accepted as correct by their Lordships. With greatest submission, we may 
say, that it is not the leading principle at least in that school of Hindu law 
which governed the case before their Lordships. As the learned Ohiof Justice 
remarked in his judgment in this case, it is not referred to anywhere by the 
Mayukha. Asto Vijnaneswara, he has a learned disquisition on the subject 
in his commentary on V. 52 of Yajnavalkya, where he expressly declares 
that the above doctrine of identity has reference to religious ceremonies 
and their rewards alone—not to sowar matiers. A translation of that 
we passage is given below. 
esides, we have the authority of Mr. Justice Tolang himself on n that 
point. In Rachava v. Kalingappa(!) he had to give his judicial opinion 
on that doctrine. The question before him was asto the position of the 
„ Gotraja widow in the order of succession. In Lallubhai v. Mankuvatbat (2) 
Bir Michael Westropp and Mr. Justice West had relied onthe doctrine of 
identity and laid down a dictum that each man’s widow would take im- 
mediately after the husband as she was a continuation of her hus- 
band’s existence. Mr. Justice Telang, sitting with Sir Charles Sargent 
0. J, has conclusively shown how untenable that doctrine was and 
to what absurd results it would lead ifi accepted. He then over- 
ruled the dictum above-mentioned and put the widows of each line 
after all the males of that line. Says he “ If that rule of Manu is strictly 
applied, and the widow is treated in the language of Brilaspati, as ‘half 
the body of the husband’, the result will have to be in favour of a husband 
and wife inheriting jointly to a Gotraja Sapinda and a separate Gotraja 
cannot be excluded from inheriting even by her own husband.” Again in 
*a noto he says “ It may perhaps’ be also pointed out, that if the wife is ‘half 
the body of the husband,” the son, according to still higher authority, ‘is 
even as himself’ (Manu IX, a 130, and the familiar text quoted by Kulluka ` 
Bhatta in his comment there on). This certainly lowks like an instance of 
proving too much.” Bo, we may take gt, that in dissenting from the learned 
Chief Justice, Sir Lawrence Jenkins, their Lordships relied on a dictum 
which hag beerdeclared to bo™no law by a Division Bench composed of 
athe vory Judges tosponsibl® for it. | “ 
— There is also another point to be noticed. Rachappa’s case was decided 
in'February 1892+ Gojabat’s case was decided oarly in April. There was 
e only an interval of two months, and the former judgment could not have 


(1X 1892) LL. R. 16 Bom, 716, (2) (1876) I. L. B. 2 Bom, 38% 
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ban published before the latter was argued. Therefore it was not relied on 
in the latter, and probably Mr. Justice Telang lost sight of it. He evidently 
kfiow he was engaged on an academical discussion and therefore did not 
bestow the same care on it as he wôuld hay done, if the point had been 
necessary for his decision. Moreover, ho was using’that doctrine to support 
what Nilkantha had said and it should not be taken as the leading prin- 
ciple of Hindu Law. However the docision of their Lordships does not turn 
on it. We shall therefore examine the grounds on which their Lordships 
judgment proceeds. 

lt begins by quoting a remark of Telang J. in Gojabai’s caso that ‘Mayukha 
must be construed so as to harmonise it with Mitakshara.’ No doubt this 
ought tobe the ‘general’ rule, but subject to the qualification contained in 
the same sentence which is extremely important and which should not thero 
` fore be lost sight of. Tho limitation is that it should be followed only “so far 
as that is reasonably possible.” If so, may we ask if it is reasonable to twit 
Mayukha and bring it in line with theMitaksara in the law of Siridhan, when 
we know that Vijnaneswara and Nilkantha proceed on absolutely different 
lines it dealing with this branch of law? Where is the distinction between 
technical and non-technical Stridhan in Mitakshare.? Does the latter recog- 
nise the simultaneous succession of daughter and son to Ampadheya a» in 
Mayukhst (See Sidabat v. Vasantrao. (1)). If not, then why should the express. 
words of the author be ignored to bring about an impossible harmony? 
And yet this is exactly what their Lordships do. They adopta view 
which goes even beyond the argument of the pleader in Gojabat’s case 
which Telang J. was engaged in combating, and has no other support than 
that of the two Bengal lawyers, Shamcharn and Bhattacharya. It practically 
repeals the Ma , because the net result of their Lordship’s judgment is 
that the Mayukha’ is to ‘be read as if placitum 30 had not been in existence. 
Their Lordships altogether i ignore the fact that in the whole chapter 
of Stridhan, this is the only text of Brihaspati that Nilkanths 
cited, and therefore when in placitum 25 he speaks of Brihaspati’s 
as an example of atext relating to+technical Stridhan, he was actually, 
' referring to this very text, If this had been borne in mind and the whole 
passage examined as aefhole without being misled by the division into 
paragraphs, which as is well-known is ne in the original, it is respectfully 
submitted, that all the supposed conflict between placita 28 and 30 disap- 
pears. Be it noted we do not deny that the Brib&spati’s textis i® conflict with 


the doctrine of propinquity dediced from ete. . But ur contention — 


is, that: Nilkantha’s chief object in adopting the classification of Stridhan À 
into technical and non-technical, unlike Vijnaneshevara. whom he gene: 
rally follows, was to mêst the difficulty produced by this conflict by 
a a a a aaa eee 


(8 (1901) 3 Bom. L. R. 201. 


46 THR BOMBAY LAW REPORTER [vor 1%, 


assigning special texts laying down spocial orders of succession to fo 

specially enumerated kinds and treat them as exceptions to the general rule 

applicable to all. In doing this he was following the orthodox rules %f 

construction which will be found referfed to in the Mitakshara. (See Mac- 

naghten, Qh. I, s. 8, pata 15, page 152). We there learn that “where two 

sacred texts are mutually conflicting, ¡the principle of general rule and 

oxception &e. enablos us to refer them to different objects and thus avoid - 
the egnflict)).” : 

The author mentions three rules which are common: The first is to 
assign each text to different subjects. The second is to treat one text as laying 
down a general rule or uiésarya and the other, the exception or apavada. The 
third is to treat both as binding and therofore as giving a choice. Of these 
three, Nilkantha evidently had recourse to the second to avoid the conflict — 
betyeon Yajnavalkya and Brihaspati. He took the former to lay down the’ 
general law of collateral succession applicable to both the technical and the 
non-technical Sirtdhan and the Brihaspati’s text as engrafting an exception 
on the above rule. This becomes clear when attention is paidto the differ- 
ence in language adopted by him in introducing these two texts and* to the 
sequence of the several passages. 

Ig placitum 24 he points out the necessity for classifying Stridhan 


into technical and non-echnical. In placitum 25 he givesexamples of each; 


by special reforence to this very text of Brihagpati. In placitum 26 he refers 
to the Yajnavalkya’s text as giving preference to male children over females 
in respect of non-technical Stridhan. 

Having so dealt with the lineal succession to both kinds of Stridhan, in 
the passage which is split up into placita 27, 28, and 29 by Borrodaile, he 
points out who is to head the list of collaterals and alludes to the distino- 
tion that obtains with regard to them according to the form of marriage of 
the propositus. He then cites Yajnavalkya’s text as laying down s general 
rule of nearness of blood applicablo to Boru. All the difficulty which was 
felt by Telang J. and the Privy Council has ontirely risen because of thoir 
omiasion to note the important word Pradritya ( aR ) which has been 
"literally rendered by Bortodailo into “referring to”® but lost sight of by 
Mandlik in his translation. The passage may be paraphrased thus :— 

“Where there are neither kinda of desc&ndants (evidently refering to 
sons who had preference to the non-technical and daughters who were pre- 
ferred ip resp@&t of thb technial), Yajnavalkya speaking of technical Stridhan 


—, declares the further (sucfession) by the text "Her kinamen take it, if she die 


* without issue &.” 

* In placita 28-and 29 ho shows further distinctions to be observed and 

this concludes the discussion of the rule applicable to Stridhan in genoral, 

$a nny ence ae tt RC TE TL EL NT CY 
(1) This iv a freo paraphrase of the passage, Macnaghten’s translation makes no senie, 


e 
e 
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Tn he brings in the Brihaspati’s text which he had already referred to 
as relating to the technical Stridhan and annotatesit in words, which as'point- 
ot outby Telang J., say as explicitly as possible that the relationsthere 
mentioned are to take immediately after the husband or the father asthe case 
may be. He fits the passage in with what ho had stated in the preceding para- 
graph by engrafting on it limitations not to befound in the text itself, which 
forms a matter for complaint with Telang J. in Gojabat’s oase (see p. 125). 

Their Lordships brush aside the order by saying that there is not unifarmity 
of opinion among text-writers. It is respectfully submitted that this remark 
is quite beside the mark, having regard to the question with which their 
Lordships began their Judgment. They were not concerned with the view 
of the other text-writers but only with Nilkanth’s and he had expressed what 
he meant in as clear a language as possible. 

If the departed souls take any notice of what is going on in this little 
earth of ours, Nilkantha’s would be startled tolearn that he is credited with 
having ignored the order prescribed by the sacred text of Brihaspati, the 
Guru of Devas,andstarted one of his own. It would angrily claim yaa 
yona : (we are entirely guided (strictly bound) by (sacred) authority.) 

However, the final Court of appeal has laid down the law and we are 
bound to accept it. Notwithstanding our respect for their Lordships # is 
impossible to say they have solved the difficulty. As we remarked at the 
outset they have cut the gordian knot and made the law easy for lawyera 
who are not over-burdened with Sanskrit. But that is not what they usually 
do. It is, therefore, ‘permissible to us to hope that, as most of the arguments 
above indicated were not put before them in this case, they may be dispos- 
ed to reconsider their decision on another occasion. 


"“GLEANINGS: 


The Kindof Advice we Like. 


T W O young physicians, after strenuous efforts, managed to get into High 

Society. When they had secured their foothold, they found themselves 
one night at a grand Bef given by a Wealthy Woman who was a great Society 
Leader. Now this woman was haunted day and night with the Fear that she 
was gotting Fat, andin order to avert this Horrible Fate, it had become a 
mania with her to consult every physician she ever met and ttdo everything 
she could to make her more slender, pxcept to Rat [ess or to Exercise. Upon, - 
this night she asked one of these young physicians what she could do to get 

- Madam,” he replied, “the only thing to-do is to Kat less and to exercise 
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regularly. If you will listen to me I will explain to you the process of Ai. 
milation of Patty Tissue so that you will know exactly what kind of food to 
avoid and how to Exercise.” g 
But the woman only Smiled and said: “You will have to excuse me 
You may tell me some other time.” 
Then she asked the other physician. This physician knew as much 
about the assimilation of Fatty Tissues as the other, but he knew more about 


the peculiarities of this woman. So he remarked craftily. 
oles “All you need isa change of scene. Put in a winter at Monte Oazlo, 
and then go to Egypt for a month, and it will work wonders.” 

And the woman said: “Iam sure you are right. Youasrethe first phy- 
sician who has really understood the Real Nature of my case. From now on 
I T you would bemy Medical Adviser. Will $25,000 a year satisfy yout” 

S Moral: We accept only the advice that we like. 

How many young lawyers have lost good (1) paying client just because 
they were not able to extend the advice wanted. Among young attorneys this 
happens repeatedly. The average layman—not all of them, but a great 

* many—when they go toa lawyer go with an idea in their head which they 
woyld like to have confirmed, and if the attorney doesn’t confirm it they put 
him down as a know-nothing. To retain their clientage, the law must be 
made to read as they would like to have it. They do not want the advice that 
the law justifies, but the advice they would like to have. If they can’t have 
that they would prefer none, as anything else might have a tendency to dis- 
turb their self-willed portentiousness. Unless it happens tobe a man with. 
sense enough to want the truth,to want the lew applied to his case as it really 
is, the lawyer who is not enough of a mind readeriand student of human nature 
to divine the likes and dislikes of his client usually gots just what the young 
physician did who wanted to explain to the great social leader all about “ the 
process of the assimilation of fatty tissues.” 

This explains in part the financial success of so many lawyers as compar- ` 
ed with others of some legal ability and conscientious scruples. Especially 
in the smaller oities, the professional bluffer is too oftén the one who gets to 
the front. He advises his clients as they like to be @@vised, gets their coin, 
and then, if he loses in court, he hase splendid faculty of blaming the judge 
and the jury so as to still satisfy his client that he was in the right, and that 
it was the othof fellows who diped him. The only difficulty is that such law- 
- yers—it sconer’or later gpts out on them—néver stay a great while in one 
= place, for men of sense finally desert them. A reputation of that sort is 
valueless. The truthful adviser is the one that wears, even though he doesn’t , 
* always render the advice that we like-—. 8. H 
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The Status of Lawyers in Europe- 
T H E debates and determinations of the International Congress of Advocates 
which was held recently at Liege and which was attended by about 
200 representatives of the bar of almost every European country, containod 
much matter fruitful of suggestion to members of ethe legal profession and 
to all who have regard for the efficiency and integrity of that profession. 
In some particulars the constitution of the European bar was shown to be 
not unlike that of America, while in others, of fundamental interost, a 
striking contrast was revealed. 

The firat of the four questions of general interest discussed was whethor 
the profession of the advocate should be under legislative or administra- 
tive control, or ahould be free. The sentiment of the congress was in favor 
of freedom and independence, and opposed toany rule which would restrict 
the number of advocates in any country. It was agreed, however, that 
admission to the bar should be possible only through winning a professionel 
diploma, and it was recognized that in some places the profession is over- 
crowded, as in Liege, where among a population of 200,000, there are 800 
advocaées. In Greece, it appeared, the advocate isa government officer, 
pure and simple. In Germany, before entering the bar, a man must spend ¢ 
nine years in general study, and three years at a university, and they ho 
must pass two or three examinations and serve for some years on proba- 
tion. But there is no restriction upon the number of advocates who may 
be admitted to the bar, so long as they show the required qualifications. 

The second question, which will be regarded with peculiar interest in 
America, was whether an advocate might properly engage in any other 
calling. Much diversity of opinion was developed in the congress, and it 
was shown that there was a diversity of practice in various lands. In some 
countries, as in America, lawyers freely engage in other businesses. In 
Paris it is a fixed principle that no advocate may engage in any enterprise 
which involves finahcial responsibility. Thus he may not be a banker, a 
director of a corporation, or the editor of a newspaper. The only conclusion , 
the congress could come to upon this point was that, while no specific uni- 
versal rule could be fommulated, advocates everywhere should keep aloof fron? 
every occupation which guight impair the dignity of the profession. 

There was s like difference qf opinion, resulting in a similarly indeci- 
sive declaration, concerning the classification of lawyers. The general drift 
appeared to be, however, in favor of disregawling the old Qstinction bot- 
ween advocates and avoues and of adopting the “eurhulative system,” under 
which the same man has charge of abl parts of a stit. That is the rule nowe a 
in Germany and Holland, while in France and Belgium the dual system 
prevails, as it does also in.England. The cengress finally agreed to disagree ° 
on that point, but declared itself in favor of permitting an advocase to 
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plead in every court of his country. The fourth question, whether ieee 
of one country should be admitted to the courta of another provoked little 
discussion, and was decided in the affirmative with practically no dissent, 
the feeling being that the competition possible under such a system would 
be so slight ag to be a n&gligible quantity. 

The keynote of the whole congress, however, was one which may well be 
accepted in all lands, namely, that the dignity and integrity of the profes- 
sion ghould be most scrupulously maintained, and that this should-be done 
by regarding the practice of the law not asa simple moans of making 
money by all possible tricks and devices, but as a profession involving the 
gravest moral responsibilities, of which each member should consider himself 
a sworn officer of a court of justice. There can be no question that sucha 
conception of the lawyer’s functions is the trae one, and that it needs to 
be, largely cultivated at the American bar, as well as that of other lands.— 
New York Tribune. 





A Murderers Bight to Succession. ` 
T HERE has recently been a surprisingly large amount of liligation in- 
volving the right of a murderer to profit by his crime to the extent of 
succeeding to property passing by the death of his victim. During the paat 


"year some phases of the question have been passed upon by the courts of 


last resort in two States, Iowa and Tennesgee, and similar litigation is 
pending in at least one other State. The question has arisen in a variety of 
cases, the most trequent being cases in which the murderer sought to guo- 
ceed to property as heir, as a devises or legates, or as the beneficiary of an 
insurance policy. In cases involving the right of a murderer to recover 
upon an insurance policy made for his benefit -upon the life of his victim, 
the courts have found little diticulty. The mght to recover has invariably 
been denied. These decisions are clearly supportabke upon the general 
principle that when the event insured against ıs made to happen by the 
beneficiary’s own act he cannot recover the proceeds ot the policy. And, 
since apurely contravt right is involved, the long established doctrine 
that when the performance of a contract would be contrary to public policy 
it is not enforceable by action, may woll be appli 

But in cases in which the murferer seoks to recover as heir, or as devi- 
see or legatee, of hig victim p more difficult question is presented. Then is 
really prot ed the question of the power ot the courts to read into the sta- 
tutes of intestate succession or of wills an exception which has not been 
inserted therein by the legislatures. In an carly New York cage, that of 
Riggs v. Palmer, 115 N. Y. 606, it was helid by a majority ot the court, two 
of fhe Justices dissonting, that a logatco who had murdorod his ancestor in 
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anes to prevent the revocation of the will forfeited his rights as beneficiary 
thereunder. It was said that it could never have been the legislative intent 
in providing for the devolution of property by descent or devise, that an 
heir or dovisee who committed murder in order to obtain his victim’s proper- 
ty should be permitted to enjoy the fruits of hia drime. But the question- 
able doctrine of this caso has been generally rogarded as untenable. A 
similar result has been reached in Canada, but in Nebraska. North Carolina, 
Pennsylvania and Ohio, the right of a murderer to succeed to the property 
of his victim as heir or devise, in the absence of countervailing statutes, is 
recognized. And the late Lowa case of In re Kuhn’s estate, decided in 
October 1604, is distinctely in lino with this view. Evon in New York the 
Court of Appeal has receded from the position which, from the languago 
used, it may be regarded as having taken in the case cited above. In 
Ellerson v. Westcott, 148 N. Y. 149, the court reached the conclusion that, 


while the murderer takes tho legal title which is unimpeachable in a couft- 


of law, a court of equity will deprive him of the use of the property by 
enjoining the enforcement of the legal right; in other words, that, having 
acquired property by hia wrongful and criminal act, equity will compel 
him to hold it as a trustee ex maleficio for the representatives of his victim. 
This doctrino, while excellent in the result achieved, seems to be anin- 
warrantable extension of the remedy by injunction. Its effect isto read inta 
the statute law, an exception not put there by the legislature, which is no 
more within the province of a court of equity than a court of law. An 
injunction is merely an equitable remedy, and should not be made a vehicle 
for either giving or taking away a substantive right, the existence or non- 
existence of which is determined by the statute law. 

The matter of preventing a murderer from succeeding to the property of 
his victim under the statutes of intestate succession, by will or otherwise 
is clearly one which might profitably engage the attention of the legis- 
latures. Even the equitable doctrine of the New York Courts, were it ten- 
ablo, is insufficient, for suppose the case of the murderer being the sole heir 
and distributee of his victim. In that cage for whom will the murderer bg 
charged as trustee ex*maleficio? Statutes somewhat similar to those which 
have been adopted in G@lifornia, Iowa, Mississippi, and perhaps other States, 
making it impossible for one person to acquire property legally by compass- 
ing the death of another, should be enacted. Oare should be exercised to 
make the statutes more compyehensive than Some of those ofmegdy, enacted. 
These statutes cannot be too explicit, for it has fecently been decided that 
they are penal and must be construed atrictly. If was so held in the abové 
cited Jowa case, in which the court decided that notwithstanding a statute 
providing that “no persén who feloniously takes or causes or procures 
another go to take the life of another shall inherit from such person, of take 
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by demise or legacy from him, any portion of his estate,” a widow who nad 
murdered her husband coyld not be deprived of her distributive share of his 
estate, it being well settled in Iowa that the widow’s distributive share 
“goes to her as a matter of contract andof right, and not by inheritance,” 
The Iowa Statute has been amended só as to bring the surviving spouse 
Within its terms. Statutes of this kind having been enacted, the question 
might arise as to whether they do not violate the constitutional provision 
that “ho conviction shall work corruption of blood or forfeiture of estate.” 
This may or may not be a serious question, but, however that may be, elimi 
nating all questions except only that of the constitutionality of the statutes 
would be a distinct step in advance.—Law Notes. 





. Oriminal Bloodstains. 
HE very important method of identifying blood stains, devised by Uhlen- 
huth several years ago, haa recently been further perfected by its 
discoverer, and can now be depended upon to distinguish between the blood 


of man and any other animal, even monkeys. . 

It thus becomes an extremely potent weapon in the hands of the prosecut- 
ing&attorney, and will no doubt hereafter play a leading part: in many 
murder trials, i 

Probably there is no medico- legal rock on which more criminal prosecu- 
tions have been wrecked than the unidentified and unidentifiable blood 
stain. Until very recent years it way not even possible to distinguish 
between the loons of such widely separated animals as the horse and the 
chicken. Ifa person suspected of murder and caught literally red-handed 
accounted for his blood: bespattered condition by the statement that he had 
recently cut off a chicken’s head or killed a cat, there was no way of disproy- 
ing his statement, and thus what might have been the strongest kind of 
circumstantial evidence was rendered practically valueless. 

In February, 1901, Dr. Uhlenhuth of the Hygienic Institute of Griefswald, 

ublished an account of a new method by which he could distinguish between 
Ranier blood and that of other animals. He was obliged to qualify his 
announcement, however, by the .statement that the test could not be 
depended upon when the tain might have been mgdé by ape’s blood, as 
this was go nearly like human blood as to give an almost identical reaction. 
Despite this defect, the method was immediately us@pin medico legal cases, 
and became a regular part of the prosecutor's armamentarium. 

The original test was based on the fact that by inoculating a rabbit 
several times yith human bloed a serum can finally be obtained from the 
rabbit’s Bl which will,render cloudy a mixture of water and human 
blood, but will not affect æsolution of apy other blood but that of the ape. 
Hence, all that is necessary in the case of a doubtful blood stain is to dis- 
solve it in water and place a few drops in some of the previously prepared 
rabbit serum. - 

Now Pref. Ublenhuth announces that he has bropered a serum in the ape 
by inoculating this animal with human blood which becomes cloudy when 
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` 
mixed with human blood, but shows no trace of cloudiness if treated with 
ape’s blood. 

° Ho further states his belief thatthere may be differences between the blood 
of the various races of mankind, presumably of sufficient amount to enable 
a diagnosis to be made between her ‘ š 

If this should prove true the physiological chemist will not only be able 
to tell the jury whether a given blood stain consists of human blood, but 
also whether it came from a white man, a negro, or an Indian. Science 
could not go much further than this without being accused of sacrilegious 
compact with the devil—A. L. 


REVIEWS, 


Outlines of Banking Law. By Rionarp Rinawoop M. A. Barrister-at-Law 
Lannon: Stevens & Haynes, Bell-Yard Temple Bar. 1906. Crown 8,vo. 
Pages xxiy and 167. s 

Tas is a companion volume to the anthor’s ‘Principles of Bankruptcy’ 
and ‘Outlines of the Law of Torts’. It is divided into thirteen Chapters. 

The firdt treats of Bankors and their Customers; the second of the Law as 

to cheques; the third of the Pass Book; the fourth of the Trust Accounts ; 

the fifth of Banker’s Lien; the sixth of Appropriation of Payments and #tt 
off; the seventh of Guarantees; the eighth of Loans against Securities; the. 
ninth of Loans against Bills of Lading; the tenth of Blank Transfer; the 
eleventh of Bankers and the Oustody of valuables; the twelfth of letters of 

Oreditand Oircular notes; the thirteenth, andthe last, of Forged Docu- 

ments. In the appendix the provisions of the Bills of Exchange Act, 1882, 

are fully set out. Thoughthe book claims only to be an outline of the 

Banking law yet the subject is treated with admirable fulness. The prin- 

ciples are enunciated with great clearness and are illustrated by leading 

cases. Ag tho subject of Banking is of growing importance in India at 
the present day no lawyer or business man can afford to be ignorant of it. 


, The Indian Law of. Arbitration. By M.L. Rarua Ram, B.A. LL B, 
Pleader, the Punjéb Chief Court, Amritsar. 1906. Roy. 8 vo. Pages 221. 
Price Rs. 280. © 
Ture contents of this book are a specialised commentary on Chapter 37 of 

the Civil Procedure Oode 1882. That Chapter refers to Reference to Arbitra- 
tion. The sectione contained in the Chapter aré set opf in ful®Below each 
section is a detailed case noting compiled from the decided ‘cases and ar- 
ranged in groups suggested hy the wording of the section. A note-worthy 
feature of the publication is the collection of the Panjab cases which 
will make it-a useful book of reference within the province of the Panjab 
Speaking of the book itself we must confess we are not much impressed 
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with its literary execution. The rulings are placed one after another ad 
no attempt is made to bring together those that are cognate. No one feels a 
want of such publications: their purpose is well served by a general digest 
of casos. When a book is published on a special branch of the law, 
limited in its scope, one has a right to expect that its pages should show some 
signs of orderliness of arrangement, and condensation of subject-matter, 
andit must also have some impress of the author’s mind. 





RECENT ENGLISH CASES, 


Oontracr—Ambiguiiy—Instructions —Recipient acting bona fide upon 
them —Meaning not intended by sender. Where a person makes a communica- 
tion to another in ambiguous terms, he cannot afterwards complain if the 
recipient of the communication bona fide puts upon ita meaning not 
intended by the sender. Miles v. Haslehurst & Co. (23 T. L. R. 142). 

Goopwitt—Name of firm—dasignment of business. The defendant who 
claimed to have been descended from one Pomeroy and who carried on 
business under the name of Mrs. Pomeroy, assigned the businéss toa 
company with the goodwill and exclusive right to use the name of Mrs. 
Pomeroy as part of the name of the company, and to represont the company 
as carrying on the business in continuation of the firm of Mrs. Pomeroy. 
Held, that the defendant must be restrained from carrying on a similar 
business under the name of Pomeroy or Mrs. Pomeroy or any other style of 
which Pomeroy formed part. Mrs. Pomeroy v. Soule (23 T. L. R. 170). 





NOTES OF CASES. 





rane ' [The tmportant ones will be fully reported hereafter. ] 
Za [Cor. Batty und Heaton JJ. | 
December, 4 
` pone (Appeal No. 23 of 1906. from order). 
MANILAL Otol Procedure Oode (Act XIV 1888), Secs, 344, 34, 350—Insolrency—d pplica- 
v. tion by deoree-holder to havs judgmeni-dobtor doolared on insolvent. 

MaxaxLat An application by the deoree-holder, under s- out para (2) of the Civil Procedure 
Code 1882, to have the jadgmenft-debtor declared an Insolvent must be heard judicially 
and determined judicially on materials judicially obtained. It is not open to the Court 

° oP fixpoce of “hp application merely by perusing the application and tho written-state- 
ment of the jndgigent-debtor. 
The proosdnre laid down in P 356 of the Civil Proosdare Code, which requires the 
examination af the judgmsnt-debtor and the &hking af other evidence ought to be 
followed in a case where the applioation is madg by the decreehalder under s 344 
o . para (2) of the Civil Procedure Code 1889. 
Gouri Kant Burman o, Domoder Dos Burman (160) 6C.W. N 90, and Ham 
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Donal Sakha v. Bank of Bengal of Akyab (1900) 6 O. W. N. 91, distinguished. 
Mr. Ratanlal Renchhoddas, for the appellant. 
e Mr. L. A. Shak, for the respondent. 


Order reversed. 
e 


[Cor. Jenkins O. J.] : AG: 
( Oiol Extra. Application No, 253 of 1908 ). 1906 
Oicil Procedure Oode (Act XIF of 188%), Sees. 508, 622—Dekkhan Agriculturists’ — 
Relief Act (XVII of 1879) Secs. 11, 3 (w)—Presidency Smali Cause Court—Re_ December, 20. 
Forence to arbitration—.A ward —A pplication to file the award-—Ploa by defendant that 1) op ampava 
he is an agriculturist—Ploa not allowed to be set up—Error by arbitrator on a point y. 
of law. ”  BALERISHSA 
A mit ponding before ths Presidency Small Cause Court at Bambay was, by order 
of the Court, referred to arbitration under s. 508 of the Civil Procedure Codo 1882. 
Ths arbitrator proocedsd with the icferenos and made his award. When steps woro 
taken to have the award filed exception was taken by the defendants. Defendant No. 1 
urged thatthe award was erroneous; and defendant No. 3 contended that the Court _ @ 
had no jurisdiction inasmuch os ho wasan agriculturist. Ths Court overruled these 
objections and passed a decree in terms of the award. The defondants appealed to the 
High Court: 
Hold, hat until the objection was taken before the Judge of the Small Cause Court, ‘ 
there was no suggestion that the second defendant was an agricnlturist, and it 
was not therefore necessarily proved in the sait that he was ane to whom the a” 
provisions of s, 11 of the Dekkhan Agrioulturism’ hellef Act 1879 applied. k 
Held, aleo, that, by the record the defendant No. 2 wae not shown to bs an agrioaltu- -~ 
rist at the date when the application was made to filo the award, and it would have 
been errontous and without any notion from the terms of the Cod: to permit defendant 
No. 2 at that stage to avoid the effect of the decision adverse to himself by setting up 
and proving n new cas never betore suggested. 
Held, farther, that, an objection on the sooro of error in law in the decision of an 
arbitrator is no ground for interference by the High Court. 
Mr. L. A. Shah, for the applicants. 





A, 0, J. 
Mr. H. O. Coyaji, for the opponent. Rulo discharged. a5 
š E 1907 
[ Cor. Jenkins O. J. aud Khareghat J.] maa 
( Oial A pplication No. 316 of 1906 ). January, 18. o 
Presidency Small Ocuso Courts Act (XP of .884), Seo. 38, Oh. FII—Suit—  — 
Proceeding — i RAMKRISHNA 


‘The Presidency Small Canke Court cannot take notion, under 8. 38 of the Presidency hee 
Small Cause Coarts Act 1889, gwrefercnoo to an order pass.din a proceeding under Ch, Daryoop 
VI of the Act. . 2 

Alr. 8. B. Dadyburyor, for the applicant. 

Mr. A. Q. Desai, for the opponant. « , . w A0. 
[Oor. Batty and Heaton JJ] *, . 1907 

. ( Oriminal Revision No,” 280 of 1906 ) 

(Oriminal Procedure Oode (Act V° of 1898), See. 110—Security—Good behaviour 7*KATH H 
— Finding to support action undor jhe section. 

The finding that an accused person is by genoral reputo a habitual offender commit» + 
ing mischief aud that ho protcots thicyes is sufficient to warrant action under s. 110 


. . ry 
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of the Criminal Procefore Code. It is not necessary for the purposes of the iho 
that specific instances should be given. i 
Mr. Binning, with Mr. N. Al. Pateerdhan, for the accused. e 
Mr. M. B. Ohoubal, Government Pleader, for the Crown. 
° 


Order confirmed. 





[ Cor. Davar J. ] 
(9. 0. J. Buit No. 618 of 1006 ). 

Contract Act (TX of 1872), Seas. 19, 19d4—Undus influence—ontract—Debtor 

agreting to pay eshorbitant intorest—Court’s power to relioce—Orvil Procedure Code, 
s, 310-—Jnstalment dacros. 
e The plaintiff filed a suit on two yromissory notes, the one carrying interest at 75 
per cent per annam and the other at 60 per cent per annum. It appeared that when 
the defendant passed the promissory note in question the plaintiffs were in a position 
to dominate his will :— 

Held (1) that rending as 19 and 19A of the Indian Contract Act together, the Conrt 
was empowered to interfere and relieve a defendant against what might appear to the 
Court unconscionable bargains. f 

(2) that tho plaintiff should, under the clreumstanoœ of the case, be allowed to claim 
interest at 24 per ocnt per annum. 

Under s. 210 of the Civil Procedure Code the High Court has the power al make 4 
money decree payable by instalments. 


[ Oor. Davar J. ] 
(0.0. J. Swi No. 512 of 1904) 

Ooatract Act (IX of 1872), Ses. 30—JVagermg Oontracts—Hlements determining 
the natere of such contracts. 

What the Court has to do when it has to decide questions os to whether the 
transactions in a eit are genuine mercantile transactions or mere agreements by 
way of wagers is not simply to look at the transactions as they appear on the face of 
them bat to go behind and beyond them and ascertain the true naturo of the 
denlings betwoon the parties by probing ‘Into surrounding circumstances 
and minutely examining the pomtion of the parfles and the general character 
of the business carried on by them. The Court must be careful not to be misled by 
the moere rectitude of the documents evidencing the transaction or the mere protesta- 
tion of one of the parties as to his real intention, The Court must tor itelf find ont 
what were the primary intentions of the parties when they entered into the transactions 
in question before it. The attitude genoraolly adopted by the party to the transactions 
who on the due date stands to make n profit, and his protestations that he is or was al- 
ways icady to give or take delivery or that he alwayegntended to do so, ought not to 
weigh with the Court, but the Qurt must with the mate ıals placed before it endeavour 
to find out what both parties originally intended to do when they flist entered upon the 

nem. If the Courtels satisfied that when the parties entered inte the agreement 

ore 16 both of them intended neither to take or give delivery but merely intended to 
adjust the tronsgctions on theylue date or dates by the payment or receipt of differences 
as the caso may be at the prices of the commodities ruling at the market at such due 
date or dates then the Cout shoald have no hefitation in holding that the ti ansactions 


greements by way of wagers nnd as ich void in law. 


wero mere a Rut decreed, 








e T 
Hombay Aa Pevorter. 
15th February, 1907. g 





CASE LAW. 


F. CooprER, M. A. (CAMB.) 


Bareistan-at-Law. 





$ F OR it is an established rule to abide by former precedents, where the 

same points come again in litigation ; as well as to keep the scale 
of justice even and steady, and not liable to waver with every new judges 
opinion ; as also because the law in that case being solemnly declared and 
determined, what before was uncertain, and perhaps indifferent, is now be 
come a permanent rule, which it is not in the breast of any subsequent 
judge to alter or vary from, according to his private sentiments; he being 
sworn to determine, not according to his own private Judgment, but accord- 
ing to the known laws and customs of the land; not delegated to pronounce 
a new law, but to maintain and expound the old one.” 


So wrote Blackstone im the first volume of his commentaries, published 
in 1765. The doctrine contained in the extract given above is enunciated by 
the learned author fn answering the question how the customs and maxims 
which constitute the common law of England are to be known and their 
validity determined. The answer is, of course, that the judges must declare, 
what the common lawe is, and that in so doing they are bound to follow” 
existing judicial decisigge—siare decisis. 


There has been great controversy ovewthe view of Blackstone, which re- 
mained unchallenged until comparatively recent years, that judges do not 
make new law but merely maintain and expoiind | the’ old; aitwethe theory 
that the common law ia not judge-made, but has ezisted from time imme-, 
morial and has merely been declared by the judges, has been described by 
Austin as a “childish fiction,” and more modern writers, whilst employing 
less emphatic language, agree with his criticism. The judges themselyes, 
however, appear almost uniformly to favour Blackstone’s view, and Lord 

“78 . 
e¢ . Pi 


~ 


58 ‘THE BOMBAY LAW REPORTER (vob. uk, 


l ¢ 
Esher, M.R., in delivering judgment in the case of Willis & Oo. v. Baddeley (1) 
makos this pronouncement :—* There is in fact no such thing as Judge-made 
law, for the judges do not make the law, though they frequently have to 
apply existing law to cigcumstdnces as to which it has not previously been 
authoritatively laid down that such law is applicable.” And the same idea 
underlies Lord Justice Bowon’s dictum in Dashwood v. Magniac(#) that 
“the instance to which the legal principle is now for the frst time adapted by 
this Court may be new, but the principle is old and sound ; and the English 
law is expansive, and will apply old principles, if need required it, to new 
contingencies.” Perhaps the most striking passage in the reports, as illus- 
trating the attitude of the judges towards their functions, is the following, 
from the judgment of Lord Esher in Munster v. Lamb (8): “The common law 
does not consist of particular cases decided upon particularfacts: it consists of 
@ number of principles, which are recognised as having existed during the 
whoie time and course of the common law. The judges cannot make new 
lew by new decisions ; they do not assume power of that kind: they only 
endeavour to declare what the common law is and has been from the time 
when it first existed. But inasmuch as new circumstances, and néw com- 
pijcations of fact, and even new facts, are constantly arising, the judges 


_ re obliged to apply to them what they consider to have been the common 


law during the whole course of its existence, and therefore they seem to be 
laying down a new law, whereas they are merely applying old principles 
to a new state of facts.” 

There is a good example of judges declaring the common law in the absence 
of precedent in the case of Harris v. Brisco (4) in which tho lew of main- 
tenance, an interesting branchof the law now rarely appearing in practice, 
came under consideration. One of the points argued was whether or not charity 
was a good defence to an action for maintenance. No case could be found 
in the law books where the defence had been actually raised. The Court (Lord 
Esher, and Lords Justices Bowen and Fry) relied upon statements made by 
Judges and Counsel in cases in the Year Books of Honry VL, upon the Abridg- 
ments of Brooke and Rolje, Hawkins’ Pleas of the Qrown, Blackstone’s Com- , 
mentaries, and Viner’s and Bacon’s Abridgment, and thus summed up their | 
conclusions :—The proposition, that charity is a Pod defence, was asserted 
by the judges as known and undefstood law more than four hundred years 
ago, when the law of maintgnance was more familiar than it is now, and it 
has beén Mopted and ageepted by the compilers of the digests to which we 
are accustomed to look for guidance, and upon this proposition no judge, 
counsel, or writer has, so far as we can leary, thrown any doubt. We hold 
that the proposition is part of the law of England.” 


#4) [1892] 2 Q. B, 324 (5) (1883) 11 Q. B. D, at p. 599 
(2) [1801] 3 Oh. at p. 367 (4) (1886) 17 Q. B. D. 504, 
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Ne are familiar and frequently recurring phrases in almost any Yo- 
lume of reports which indicate the judicial method. “The cases which have 

bæn cited seem to establish the principle that...”; “From these authorities 

I deduce the principle that...”; © A (mere ocqupier of land) has been held 

within the principle of Dos v. Ros” ;—these and similar phrases all show 

that the judges do not arrogate to themselves the right to make new law, 

though jurista may maintain that in spite of their. protests they doin fact 
legislate. 

A stmilar difficulty, if difficulty it be, arises in the matter of judicial 
decisions of a wholly different class, namely, decisions upon statutes, and 
again Austin and the judicial bench are at issue. “Decisions on statutes”, 
says Austin, “are of two sorts. The judge applies the law to the fact, accord- 
ing to his opinion of the meaning; or (by & process which is generally con- 
founded with interpretation or construction, but which is in truth legigla- 
tion) he decides according to his own notion of what the legislator ought ® 
have established. By this extensive or restrictive interpretation ar rations 
lagis, much judiciary law grows up.” He cites as striking examples the 
application by the judges of the statute De Donis, and the decisions on the 
Statute of Frauds which, he says,are nearly equal in bulk to the whole of the 
French Civil Code, and the whole of which “ are judge-made law introdus@d 
on the occasion of pretended applications of the statute.” 

Closely examined, the divergent theories indicated above in the cases of 
decisions both on the common law and on statutes, appear to amount to very 
little. They are of purely academic interest, and the difference appears to 
lie rather in the point of view than in the substance. And the point of view 

` of the jurist and the practising lawyer are rarely the same. 

To the rule that judges are bound to abide by precedentse—Blackstone’s 
phrase, “former precedénts”, smacks of the tautology which the flippant as- 
cribe to lawyers—there is, of course, an exception. Where a decision is 
erroneous, “flatly absurd and unjust,” a judge need not and will not follow it. 
In refusing to follow it, he does not make new law, but prevents the old 
law from.being misrepresented. The erroneous decision by which he de, 
clines to be bound, he®does not call bad law, but gays it is not law. The 
common phrase “bad laæ®, as used by lawyers, is inaccurate, From the 
legal stand-point there can beno such ghing as bad law, though from the 
moral standpoint it is otherwise. The law is good law, be it morally bad or 
good, and where the law is erroneously declarêd the result is skggnqe of law. 

There are several reasons why decided cases may"not be law. The judge may 

_ Mistake thelaw: he may seek to declare it, but through imperfect knowledge,” 
or insufficient investigation, he may declare it erroneously. He may not 
have his attention drawn toa precedent by which he ia bound, and which, 
he had known of it, would have entirely altered his decision. His opixffons 
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may occasionally be warped by personal predilections, which may lead him 
to attach undue weight to one particular aspect of the case before him, to 
the exclusion of a purely judicial frame of mind. In short, law is oust, 
and what is not the law is laid down owing to some form of human frailty, 
whether intellectual or fot. 

Thanks to our system of law reporting, there can be no doubt that the 
English law suffers very little from the causes indicated above, although the 
hardghip to individual suitors may occasionally be considerable, It is 
matter of common knowledge that judicial decisions, which, if correct, 
would be warthy of figuring in the reports, mysteriously disappear, being 
suppressed by those responsible for the publication of the reports, or at all 
events find their way only into the less authoritative reports. 

The reasons for the rules of law declared in former decisions, and more 
particularly in those of considerable antiquity, may not at times be obvious: 
Rill, unless clearly erronecus, such decisions are to be followed, on the 
ground that, in the absence of clear evidence to the contrary, it must be 
assumed that they were given after due consideration of all the materials 
then available. ° 


A further exception, more apparent than real, to the rule that precedents 
afato be followed, is to be found in the arrangement of the English Courts 
in what Professor Holland describes as a hierarchy, wherein each grade is . 
bound by the decisions of the same or a higher grade. The Court of appeal, 
for example, is not bound by the decisions of a Court of first ‘instance. In 
this hierarchy the supreme tribunal is no exception to the rule that each 
grade is bound by its own decisions, and this has recently been clearly laid 
down by the House of Lords in The London Street Tramways Company v. 
Lhe London County Council (1), where it was solemnly decided that the deci- 
sion of the House of Lords is conclusive and binds fhe House in subsequent 
cases; and that, if erroneous, it can only be set right by an Act of Parlia- 
ment. It may be added that such a decision, although erroneous, és law, 
until Parliament has said that it is not law. There are numerous people 
«st this moment, who consider that the decision of the House of Lords in the 
famous Taff Vale case was erroneous; however, it femaing the law, until 
legislation, which may be anticipated, has said otlewise. 

It is a curious fact that the otheresupreme tribunal in England, the Privy 
Council, is not bound by its own decisions. Inthe United States, too, the 
same rude wevails, and the Supreme Court there is at liberty to overrule its 

former decisions. The eabsence of finality is a very strong argument 
against such a system, but on the other hand may be urged national 
progress and consequent change of circumstances, as woll as the recognition 





(1) [1898] A. O. 375, 
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of the possibility of human error by the admission of a loous penitent. 

The liability of judges to make mistakes is no doubt minimised by the 
generally recognised fact that they are absolved from the necessity of 
stating general propositions of Jaw, and thesupergdded principle that when 
such propositions are stated, they are always read ss being qualified by the 
circumstances in which thoy are applied. Any reader of law reports will 
at once be able to furnish illustrations of this principle, although occasions 
may be found when general propositions of law, admitting of no Quali- ' 
fication, are in fact laid down in the Courts. 

The rule that judges are bound to follow existing decisions if a characte- 
tistic of the legal systems of England, subject to the exception noticed above, 
and of the United States, as opposed to continental systems. The citation 
of authorities in the Courts of continental countries is of far less importance 
and weightthan in the Courts of England and America, where they are daily œ 
cited with “almost as much confidence as an Act of Parliament.” The conti» 
nental view broadly stated is that decisions are interesting and instructive 
as showing the opinionsof learned men on the law, but they have no binding 
authority. The Prusian and Austrian Codes go so far as to expressly pro- 
vide that judgments are not to have the force of law. The French, Belgi 
and Italian Codes have no provision on the point, but the same rule 
prevails in their Courts. In short, in other continental countries there ig 
no such thing as case-law in the sense in which it is used in England. 

Professor Holland points out that the tendency of recent years is to an 
approximation between the two theories; for continental decisions are gra- 

` dually coming to be better reported and cited with more effect; whilst, on the 
other hand, in England and the United States there are indications that 
they are beginning to be somewhat more freely criticised than formely. 
“And indeed the enormous mass of reports in the United States must 
necessarily tend in,that country to such a result. 

There can be little doubt that, judged by the standard of simplicity, the 
continental view of case-law has great advantages. If decisions have no ° 
binding force, the lack of uniformity which istheir necessary characteristics 

* andthe want of aystém in their arrangement, which is in great measure 
-unavoidable, are compm@ tively small evils. But where judges are bound to 
follow precedents, they have much to comtend with in these respects. 

More than twenty years ago, Sir Frederick Pollock described English case 
law as “chaos tempered by Fisher’s digest.” ff for “ Fisher's “tr aubstituted 
“Moew’s” the description is still not inappropriate. The earliest reports cited, 
date from the reign of Edward I. Reports in an unbroken series exist from  “™ 
the time of Edward Il., for when the official series of year Books ended, . 
private enterprise supplied their place. Very large numbers of the afer a 
reported cases deal, of course, with circumstances which can no longer arise, 
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or with branches of law which are obsolete, or with practice which has long 

since been superseded; but, there being no constituted authority to say from 

time to time that this or that decision is useless, the practitioner still has 

frequently to delve for higself And separate the gold from the ore. 

Again there can be little doubt that far too many cases have been and still 

are reported. Oases decided purely on their own particular facta figure in ' 

far toolarge numbers. A certain number of illustrations of an already 

‘established principle are doubtless useful, but some limit might usefully be ' 

put to them. Again and again does the practitioner say, after looking at ' 

a case to which reference has been made, “that does not help me; it was 

decided on the facts.” 

Another aspect of the difficulties caused by the existence of many reports 

is the matter of judicial dicta. The reported judgments bristle with the 
@ decti of judges, which are legal pronouncements not necessary to the 

decision of the case, and to which in consequence too much weight must not 

be attached, though their value varies infinitely according to all the circum- 

stances. The judge and the politician alike must exercise extreme care in 
« their utterances, or both alike may in 1906 be confronted with wlfet they 
Mid in 1892. ; 

The chief difficulty, however, arises from the existence of oig deci- 
sions of Courts of the same grade of authority, which have never been adju- 
dicated upon by a superior Oourt. And the remedy for this is hard to find. 
Zealous suitors, who have, for the sake of law in the abstract, to give their 
names to a leading case, are limited in number; compulsory appeals are 
obviously -impracticable; and, even were some public official entrusted 
with the duty of bringing before the Oourt of Appeal for adjudication the 
existing crops of doubtful points, and others from tipe to timo arising, time 
would not be available for the purpose. 

Oodifying statutes appear to furnish a partial remedy, and with examples , 
before us such as the Bills of Exchange Act and the Sale of Goods Act it 
would seem that much more might usefully be done in the same direction. An ' 
~ “English Oriminal Oode would be easy of constructiog, and judging from the , 

working of the Indian Penal Oode and the Oriminal Procedure Oode there’ 
can be little doubt that it would be a thoroughly ffeful work. But a Civil 
Code seems to be as foreign to Efiglish ideas as a paper constitution. We 
seem to prefer to allow our aystems, both legal and political, to Bro and to 
make the B€st of the sone 
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SUITS FOR MESNE-PROFITS AND JURISDIC- 
TION OF SMALL CAUSB COURTS. 


E. REUBEN. 
Cmar Junan, Sawarrwabi. 


RTIOLE 31 of the second Schedule to the Provincial Small Cause 
Courts Act lays down— ° 

“ Any other suit for an account including... a suit for the profits of 
immoveable property belonging to the plaintiff which have been wrongfully 
received by the defendant ” is exempted from the cognizance of the Small 
Qause Court. . . m 

The words of this Article would appear to be plain enough though it hés 
given rise to conflicting interpretations by the High Courts in India. 

` À study of the cases bearing on the point will be found not a little 
interesting and instructive. 

We may begin with a Full Bench decision of Kunjo Behary Singh y, ” 
Madhub Chandra Ghose(!). It decides (two of the Judges dissenting) ine, 
suit for mesne-profita is not exempted from the jurisdiction of a Small 
Oause Oourt ; first, becauge it is nota “suit for profits of immoveable pro- 
perty &c. ” within the meaning of Art. 31; and, secondly, because it being 
virtually a suit for damages for trespass there is no question of accounting. 

The referring Judges were also of the opinion that a suitfor “mesne- 
profits” is not the same thing asa suit for “profits &.” Forthey say in 

‘their order of reference, “We do not think that a ‘snitfor the profits of 
immoveable property &c.’ is a suit for mesne profits in which the defend- 
ant may be held ligble for more than the actual profits received.” Thus 
the question referred by them practically was whether a suit for “mesne- 
profits ” was one for “ profits &e.” within the meaning of Art. 31. ° 

Looking to this form of the question and the answer given by the majors 
ity in the Full Bench®case the result according'to the decision is that a 
suit for “ mesne-profit#*®ean lie in a Small Oause Court, not being a suit for 
“ profits of immoveable property wrongfully received by the defendant.” 

The dissenting minority consisted of Ghose and Banerjee JJ., whose 
opinion is concurred in by the Madras and the Allqh&bad Hil Ogurts and 
until lately also by the Bombay High,Oourt, arf is therefore entitled to. 
weight and respectful consideration. — 

They say that though a suit for mesne-profits was not necessarily and ° 








(1) 1. L. R, 23 Cal, 884, . : ag 
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technically a suit for accounts, yet in such cases accounts might have to, be 
examined and that therefore Art. 31 was applicable. According to them the 
question really is not, whether itis a suit for accounts properly so called 
but whether the suit falls within the words “A suit for the profits 
&e.” used in the latter® part of Art. 31, and they say it does. Arguing 
by reference to Arts. 105 and -109 of the Limitation Act,from which the 
words in Art. 31 have beon taken almost verbatim, it is doubted whether the 
Legiglature intended to make a distinction between a suit for “mesne-profits” 
and a suit for “profits of immoveable property wrongfully received by the 
defendant.” . 

The Madras High Court has accepted the view of the minority of the 
Judges in Kunjo Behary’s case and has ruled that a Small Cause Court can- 
not take cognizance of a suit for mesne«profits.—Savirimutta v. Atthuruen 
Roythar. Q) 

* The order of reference in this case pertinently observes among other 

things :—“ A suit for mesne-profits can be regarded as technically a suit for 

an account only in rare cases—if at all in any cases—and if the conclud- 

ing portion of Art. 31 is intended to comprehend such rare cases—ié any— 

~ the inclusion of it specially in Art. 31 (which, it must be observed, provides . 
account suits in general) would be quite superfluous.” 

The Allahabad High Court has also come to a similar decision—see 
Rameshar Singh v. Durga Das. (3) 

So far the position taken up by the three High Courts, Calcutta, Madras 
and Allahabad, would appear to be intelligible and consistent enough and 
the law as propounded by them may be summarized as follows :— 

According to the Madras and Allahabad High Courts, a suit for mesne- 
profits cannot be maintained in a Small Cause Court, while it can be accord- 
ing to the Oaleutta High Court. . 

The Bombay High Oonrt, on the other hand, while it consistently followed- 
until 1900 the view propounded by the minority of thè Judges in Kunjo 
Behary’s case, has recently introduced a new element into consideration 

Which tends to cause confusion and make it uncertain as to the proper 
course to be followed in such cases— ° 

The law on the subject was explained by Justaeg Ranade, in Antone v. 
Mahadeo (8), who, after referring at length éo the Calcutta Full Bench case 
‘and certain decisions of two former Ohief Justices of Bombay, has said that 
the curreng of decisions here has been in accordance with the view held by 
the minority of the Judges in the Calcutta case. 

* The case of Antone vi Mahadeo” hab not been formally over-ruled and 
until recently no attempt was made to explain’and distinguish it 


(1)L L R. 26 Mad. 108, x. m (3) L I. R. 25 Bom, 84, 
œ (8)LL B 33 All, 437, 
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_ Soon after Antone v. Mahadeo, a similar casa carne in second appeal before 
- the present learned Chief Justice. But unfortunately Antone v. Mahadeo was 

wot brought to his Lordship’s notice and the case was disposed of on another 

point without reference to Art. $1. (See Vigayak v. Krishnarao (1). 

The omission to notice Art. 31 was for the “first time explained in 
Wasudeo v. Damodar ($) in these words: “The question under Art. 31 in 
the Schedule to the Provincial Small Oause Courts Act was not considered 
in the judgment, as it was the opinion of the Court that the suit was not one 
for an account, but for a definite sum, and go fell within the ruling of the 
majority of the Full Bench of the Calcutta High Court in the case of Kunjo 
Behary Singh v. Madhub Chandra Ghose.” Here again Antone v. Mahadeo 
is overlooked, for according to it the current of Bombay decisions has been 
against the view of the majority in Kunjo Behary’s case. 

The question came up once more for decision two years ago before dr. 
Justice Russelland Mr. Justice Batty (see Gt1jabat v. Raghunath (8)), when the 
previous cases were reviewed and, after explaining that Antone v. Mahadeo 
not being a suit for a specific sum of money was distinguishable, the rule 

-~ was laid down that where the plaintif claims a definite mum ascertained and 


defined upon the face of the plaint itself and therefore involving no quey” 


tion of accounts a Small Oause Oourt has jurisdiction over the case. 

Here it will be noticed the important fact was lost sight of that in follow. 

ing the minority in Kunjo Behury’s case, Antone v. Mahadeo decided genes 
rally that no suit for mesne-profits can be maintained in a Small Oause 
Court in spite of the fact that it is an account suit in rare, if at all in any 
cases. 
' Another fact worthy of consideration is that in evory suit for mesne=-pro~ 
fita the plaintiff has to mention a more or less definite sum. That does not 
save the Court from ascertaining the proper sum to be awarded. The Court 
has to enter into the same inquiry to arrive at the correct sum whether the 
plaintiff claims a certain definite sum or no unless the claim is admitted by 
the defendant. If so the plaintiff's naming a definite sum in his plaint 
ought to make no difference. . 

Moreover, it will beeen from the decision in Antone y. Mahadeo that it 
was actually a suit to rgeover Rs. 75,8 definite sum. On the other hand 
Vinayak v. Krishnarao. referred to ing Wasudeo v. Damodar as being a 
suit for a definite sum was a guit to recover “Rs. 75 or peel sum as may be 
Sound due to him.” . 


As far as I have been able to diei AntOhe v. Mahadeo, the crite . 


rion is not whether it is necessary to enter into the accounts or whether the 
plaintif claims a definite sum. In fact, as already pointed out, that was a 


(1) L L, B, 28 Bom. 635 (3) L L. B, 30 Bom, 147 seo ae 
(3) 6 Bom. L, R, 870, oe 
s9 ; E 


ce : . 


Ne institution of patronage. In order that the patricians and plebeians 
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case in which a definite sum was sought to be recovered and therefore in- 


volving no question of accounting and yet the decision was that such suits” 


were exempted from Small Cause Jurisdiction. 

The recent Bombay decisions noticed above have to my mind created 
much uncertainty about the law on the subject and the sooner the question 
goes up before a Full Bench of the High Court the better. 





GLEANING. 





Lawyers of Ancient Bome. 


] T was the principle of the old Roman law that no one could represent 


another in legal proceedings, except in certain cases, saya a writer in 
ghe Bar, whose article follows. Justinian says that it wasfound to be 
Sxceodingly inconvenient that one man should be prohibited from bringing 
or defending an action in the name of another, and by degrees it became 
& practice to sue by procurators. ; 
The origin of lawyers as a separate profession at Rome was derived from 


ght be connected together by the strongest ties, Romulus ordered that 


- every plebeian should choose from the patricians any one as his patron or 


protector, whose client he became. It was the part of the patron to advise 
and defend his client, to assist him with his interest and substance and 


serve him with his life and fortune in any extremity. It was esteemed. 


highly honorab'e for s patrician to have numerous clients, both hereditary 
and acquired by his own merit. 

One of the offices of a patron was to explain the law to his client and to 
manage his law-suits, and the profession of the law became a very honorable 
and exalted one. Those who professed to give advice were accustomed to 
walking across the Forum and were applied to there or at their own houses. 
Such as were celebrated for their knowledge of the law often had their door 


beset with clients before daybreak, and the house of an eminent lawyer was, 


as it were, the oracle of the whole city. . 

The lawyer gave his answers to his inquiromfrom an elevated stool, 
The client coming up to him would ask permission to consult him, and tho 
permission being granted, the client would then state tho matter about which 
he wag seeking advice and fhen say, “I ask what is your judgment ?” or “Is 
that the law or not!” TH prompt ¢ answer would begin with a guarded phrase,, 
such as “According as proposed, I judge,” otc, or “It pleases me” or “So I 
think,” ete. 

Lawyors gave meri opinion either viva voos of in writing, and commonly 
Without reasons attached. Sometimes, in difficult cases, lawyers would meet 
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_ together near the Temple of Apollo in the Forum, and, after deliberating 


fogether, pronounce a joint opinion. 

Lawyers were consulted not only by private persons, but also by magis- 
trates and judges; and acertain number of oe attended every proconsul 
or propretor to his province. 

The writings of some of the lawyers came to be respected in the Oourts 
almost as much as the laws themselves, but this was only by tacit consent. 
Those laws only had a binding force which were solemnly enacted by the 
whole Roman people assembled in the Comita, or in some othor legal manner. 

When the laws or edicts of the emperors seemed defective the lawyers sup- 
plied what was wanting in both, from natural equity; and their opinions, 
it has been asserted, in process of time obtained the authority of laws. 
Hence, lawyers were not only called interpreters of the law, but also found- 
erg and authors of the law. 


Legal formalities seemed to be strictly adhered to. Sometimes a cathe S 


was lost because of a mistake of one word in a writ, and there were persons 
specially skilled in the framing of writs and other forma, who attended on 
the advocates to suggest the proper forma and methods to them. 

An advocate was required to be at least seventeen years of age, not biag 
or deaf, and of good repute. 

All Romans who had any thought of rising in the world gave much attep- 
tion to the study and practice of oratory, and a young man designed tor the 
bar attended some celebrated orator, so as to perfect himself as a pleader. 
It has also been said that aspirants to the profession adopted some one 
orator of Greece for their constant pattern and translated his words into 
their own tongue. 

The advocates spokq twice at a trial. The first speech was a brief consi- 
deration of the case and the second a formal oration. They explained the 
state of the case aud proved the charge or defence by witnesses or writings 
or by arguments; and the advocates often displayed great dexterity in 
examining witnesses. 

Notwithstanding jhe esteem in which the legal profession was held iad 
the great interest takeg i in oratory, when the advocate appeared in court he 
was subjected to some ‘stringent rules and regulations. Noisy lawyers were 
considered as men of inferior abilities? and to prevent advocates from being 
too tedious in their arguments, lest they should greatly wander from the 
case, it was ordained by the Pompeiian law, in imitation of the Greeka, 
that a lawyer should speak by the hour glass, tif number of hours for each 
argument being determined by the judices, or lesser judges. 

In pleading the advocgte was required to abstain from invectives against 


w 


the judge, the opposite party or his advocate; and when it became neces * 
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sary or advantageous to mention unpleasant truths he was required to do 
Bo with the utmost forbearance and in the most delicate language. He wag 
also under obligation not to take a course clearly unjust, or to let himaelf 
be used as an instrument pf chicAnery, malise or other unlawful action. 
Sometimes the advocate had with him in court a person to suggest what 
he should say. This assistant was called a ministrator. Under the em- 
perors advocates kept persons in pay, to procure for them an andience who Í 
applatded the speaker whenever their leader gave the signal. 
When a client gained his cause he placed a garland of green palm at his 
lawyer’s door? 
The absence of fees among the more ancient lawyers was woll-known, / 
By the Cincian law, Roman lawyers were prohibited from taking fees or 
_ presents from those who consulted them, which, it was asserted, rendered 
@ thp science of jurisprudence highly respectable, as being undertaken by 
men of rank and learning, notfrom love of gain, but from a desire of 
assisting their fellow citizens. Augustus enforced this law by compelling 
those impecunious lawyers who accepted fees from clients to restore the 
amount fourfold. 
nder the emperors, however, a more liberal and considerate spirit . = - 
prevailed towards the lawyers, who were permitted to accept fees from 
their clients but of limited amounts, and Claudius made a rule regulating 
the limit of fees, but special agreement could be made fixing the amount. 
Trojan prohibited the fee, called honorarium, from being paid before the 
termination of the action, but in the time of Justinian prepayment had 
become lawful. Oontingent and conditional foes were prohibited, but an 
advocate might be compensated by an annual salary. 
The legalizing of fees was a sad blow to those who worshipped the old 
ideals, and complaint was made that the profession had degenerated into a 
love of pelf and that persons of the lower rank sometimes agsumed the 
profession, and advocates made a shameful trade of their function: by 
*fementing lawsuits, and lived upon the spoils of their fellow citizens. Edicts 
of the emperors and decrees of the Senate were made to check this corrup- + 
tion, but they were artfully eluded. 
Nevertheless, whon the fees were made legal, the“allvocate was given the 
right to retain his clients’ papers whtil payment was made, and if this 
failed the court would give hig redress upon petition, without a formal 
action béing brought. Jhe right to compensation for his services having 
beon acoorded to lawyers,the precedent was over afterward recognized and 
followed—L. 8. H. ° = 
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REVIEWS. ° 


A Summary of the Law of Companies. By T. Eustace Smith of Lincoln’s 
Inn, Barrister-at-Law. Ninth Edition by the author and Arthur 
Stichel, M. A., of Lincoln’s Inn, Barrister-at-Law. Lonpon: Stevens 
and Haynes, Bell Yard, Temple Bar. 1907. Demi 8vo. Pages xxn and 
404. Price 9s. 

A Book that has passed into nine editions hardly requires any com- 
mendation. A number of works, small and large, on the law of com- 
panies have come into existence after the passing of the Companies 
Act of 1900, but the present work has maintained its own ground un- 
challenged by any competitor. When this work saw the light of day there 
was not a single work on the subject which could be of any assistance to 
students.» In the present edition the authors have re-cast and re-written 
the whole book. Very little old matter now remains: fresh matter forms a S 
considerable portion of this editon. We havo fully examined its contents 
and have no hesitation in saying that as a handy work on Company law it - 
is pur excellence. Not only will it be of great use to students for whom it 
ig primarily intended, but it will repay a perusal on the part of business 
men also, 
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Seourity to Keep the Peace and for good behaviour. By Ernest R. OSBORNE, 
Bar-at-law. MADRAS: Srinivasa Varadachari & Co., Mount Road. 1906. 
Orown 8vo. Pages vifi and 96. Price Ra. 1-8-0. 

THE provisions relating to security to keep the peace and for good beha- 
viour are contained in ss. 106-126 of the Code of Oriminal Procedure Act 

Vof 1898). The preventive character of these provisions brings them 

frequently into play, fori the more successfully crimes are prevented the less ° 

crimes there will be to punish. The frequency is borne out by the increas 

ing number of decided ca8® upon the point that appear of late in the Law 

Reports. The learned author has, therefore done well in selecting this theme 

and treating it with an analytical and discriminating commentary. The 

commentary is arranged primarily in the order of the sections. It is lassie ` 

fied into appropriate groups, each of which is headed by a caption printed e 

in heavy type. We recommend this volume quite as much for its handy 

size as for its carefully compiled congeries of cases, 
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RECENT ENGLISH CASES, 


. anmi 
CouNsEL’s Frrs—Acknowledgment on brief —Iist of foes—Stamp Ad 
(54 & 56 Vio. 0. 39), 8. 101, Sch. I—Receipt. Where Counsel writes his ini» 
tials on his brief against the fee marked thereon so as to show that it has 
begn paid, or where Counsel signs his name at the foot of a list of fees with 
the same object, in each case there isa “receipt given” within the meaning 
of Sch. I td the Stamp Act 1891,the instrument being a “note, memorandum 
or writing whereby money is acknowledged or expressed to have been 
received” within s. 101 of the Act, though the money is not due under any 
~ legal obligation, and if for the amount of £ 2 or upwards it requires a 
@ penny stamp. THE GENERAL Oounci, OF THE BAR v. THE OOMAISSIONERS 
oF INLAND REVENUE (23 T. L. R. 192). 

Dgeraéation—Privilege—Publioation to olerk—Ietter dictated to and 
copied by olerk—Oablegram. The plaintiff was temporarily engaged as mi- 
neral manager by a Company in Japan and it was arranged with the plainte 
iff that the Oompany should communicate with the defendant Company, 
who were their correspondents in London, and that they approved the 
` employment should be permanent. The Company in Japan accordingly come 
municated with the defendant Company and in reply the defendant Oom- 
pany sent to the Oompany in Japan a letter and a cablegram in Oode con. 
taining defamatory statements regarding the plaintiff, and advising them 
> not to employ him. The letter and the cablegram were dictated by the ma- 
naging director of the defendant Company toa clerk in the office, who trans- 
cribed them, and they were both, with a translation of the Code Oablegram, 
copied by the clerk into the letter-book and cable-book respectively. It was 
proved that this was done in the reasonable and ordingry course of business. 
In an action against the defendant company for libel. Held, that, the pub- 
lication to the Company in Japan being on a privileged occasion, the pub- 
e lication to the defendant Oompany’s clerks in the reasonable and ordinary 
course of business was within the privilege. Kdnfondson v. John Birch & 

Oo. (23 T. L. R. 234). 2, 

FALSE IMPRISONMENT—Signing charge’ shest—Evidenca of authority to 
detain in custody. Where a person has been arrested upon a Oriminal 
charge and is in custody, the mere fact that the prosecutor, who has not au- 
thorized the arrest, signs the charge,sheet is not evidence to go to the jury 
that he authorized the continued detention of the person charged in custody. 
Sewell v. National Telephone Co. (23 T. L. R. 226). 
~ sy, SHIE—Demurrage—Place of loading—Ohatter party. Though there is 

in general an obligation on the ship to go to the berth selected by the chare 
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terer for loading or unloading, yet tho terms of the charterparty must be 
logked at to see whether the time so occupied is to be treated as part of the 
lay-days or as part of the time before the ship can be treated as an arrived 
ship. Tue LEONIS STEAMSHIP Oo. v. JosePHeRaNnK {23 T. L. R. 215). 








NOTES OF CASES. g 
[Ths important onss will be fully reported heroafter.] ° A. 0. 3 
[ Cor. Batty and Heaton JJ] 1906 l 
(Second Appeal No, 483 gf 1905). December 11, 


Possession—Continuance of posses sion—Evvidence of —Ouster—Ocmstery. — 

Possession and tha continuance of possession must always be evidenced by ciroom SOMABRAG © 
stances sach as relate to the use of which the object of possession la susceptible. v. 

The ouster cannot be oamplete so long as thouser to which the property is appro- 
priated continues, In the casoat a cemetery, so long as the tombs remain there, it 
cannot be°said that the user of the commanity to which they belong, is entirely at 
an ond, Pa 

Mr. L. A. Shah, for the appellants, 

Mr. H. O. Doyafi for the respondanta. 


JAFABKHAN 





Appeal dismissed, 
1807 
[ Cor. Jenkins O. J. and Heaton J.] January 7. 
(First Appoal No. 105 of 1905), Siamini 


Oily of Bombay Improvement Trust Act (Bombay Act IP of 1898), Seo. 49 (8) y. 
—Oompu'sory aoguusiticn—Oom pensation—Room— Building. SuonwraRy 
To attract the applicability af s. 49 (vil) of the City of Bombay Improvement Trust OF Stara 
Act, it must bs shown that the property (in this case, rooms in a block of building) is 
a buillding within the meaning of the sub-section, and that it is used or intended or 
likely to bs used for human habitation, and that it is not reasonably capable of being 
made fit for human habitation. 
Mr. Robertson and Mr. Padsha (with Mewrs, Bhaishanker and Oo.), for the appol- 
° lant. ° ; 
The Hon. Mr. Basil Soott, Adgocate General (withthe Government Solicitor) for 
the Seoretary of Siate. a 
The Hon, Mr. Basil Soott, Advocato Censral, a@i Mr, Lowndes (with Messrs, 
Oraxwford, Brown § Oo.) for the Trustees, R 
Isruos soft down. z 
e 
. . ° 
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A. 0. J. [ Cor. Jenkins O. J. and Chandavarkar J. ] 

1907 (Orose-A ppeals Nos, 110 § 121 gf 1905), 
January 30 Warriage Cruslty—Fiolent act—Single ast of orvslty—Legal ervelty. 
Bar Jamna Whore there is a distine violence, by the husband towards his wife, which would 

v. canes a reasonable apprehension of future danger, a single act, of cruelty 1s tanta- 

GorpHAn mount to legal cruelty, 

BHAT Mr. T. R. Desai, for the appellant. 

Mr. Ratanlal Ranchhoddas, for the respondent. 





a Deores varied, 
e [Cor. Chandavarkar and Pratt JJ] 
A. 0. J, (First Appeal No. 48 of 1906). / 
1907 Frobate—Will—Evideace as to tts exeoution—Koidence in rebuttal, charactor of— f 


batai Roasonabloness of provisions in the will, 


= Where the genuineness of a will being in dispute there is direct evidence in support ` 
© Mowmapra of lts execution, if the Court believes that evidence, the evidence to rebut It, based on 
v. mere probabilities, nust be of such a cogent character as to render it almost impossible 
SHIVBAM hat tho will oould have been oxeonted. 
It is also important to consider whether the provisions in the will in _ilspate are 
reasonable, 
‘XQ Mr. N. V. Gokhale, for the appellant, ; p i 


Mr. E. N. Koyaji, for the respondent, 
. Deeres confirmed. 





[ Cor. Jenkins O. J. and Chandavarkar J. ] 


"AO J. ( First Appeal No, 127 of 1905 ). 

Divil Procedure Code, s. 13—Arbitration—A ward—Deores ta terms of the award — 

February 6, Suit to set aside the decree, 

E. A reference to arbitration without the intervention af the Court resulted in an 
award, in accordance with which a deore was paseed, A suit was then brought to ob- 
tain a declaration that the decrees was invalid. The grounds upon which the plaintiff 
based his claim were grounds which had previously beem eubstantielly raised and 
determined in the proceedings taken under sm 525 of tho Civil Procedure Code on the 
application to file the award: 

e Held, (1) that the order that the award be filed should be regarded as a decree. 
(2) thet the polnts'an which tho plaintif relied weft matters which wore directly © 
and substantially in laue in a former mlt and so ogg |i ee en ee 
s, 18 of the Civil Proosdure Code, ° 

Mr. G. 8. Rao, for the appellant. 
The Hon, Mr. Setalpad, with Mr. L. A. Shah, for the respondent. 
° . Deores confirmed, 


A JHE 


Aombay Au Begorter. 


26th February, 1907. . 





RES JUDICATA, 


By JANARDANA DAMODAR DrksHit 
Busorprmutn Jupen, 


GENERAL PRINCIPLES. 
Want of Jurisdiction. 





| Continued from p. 268,] 
N order to understand clearly what is the want of jurisdiction in a parti- 


cular Court, itis necessary to know what are the respective jurisdictions , 


of the Courts of several grades established in India in the different pro- 
vinces and how and to what extent their jurisdictions are oreated. In 
order that a decision of a Court may operate as res judicata it must be the 
decision of a Court of concurrent jurisdiction and as to what is a Court of 
concurrent jurisdiction it is material to notice that there are in India great 
number of Courts ; that one main feature in the Acts constituting them is 
that they are of various grades with different pecuniary and territorial limits 
of jurisdiction ; and, that by the Code of Oivil Procedure a suit must be 
instituted in the Court of the lowest grade competent to try it (s. 15). 

Section 2 of the Code of Civil Procedure declares that the ‘District Court’ is 
, the principal Oivil Oourt of original jurisdiction. Section 11 of the same, 
" Code gives general, juridiction, subject to certain restrictiona, to Civil Courts” 
to try all suite of a civile@ature. It ia in the following terms: “The Oourts 
shall (subject to the provisions herein cogtained) have jurisdiction to try all 
suite of a civil nature excepting suits of which their cognizance is barred by 
any enactment for the time being in force.” - ° * 

But before exercising the jurisdiction as aforepaid they must be 
constituted ag such Civil Courte. The High “Courts are established ° 
by their respective Charters and the other Courts are constituted by 
legislative enactments. For instance the Civil Courts in Bomba 
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are constituted under ,Act XIV of 1869 (Bombay Civil Courte 
Act) as amended from time to time; the Civil Courts in Bengal, North- 
Western Provinces and Assam, were constituted under the provisions of “Act 
XVI of 1868, repealed by Act VI of 1871, gmended by Act XII of 1887. The 
Courts in Oudh were edtablished under the provisions of the Oudh Civil 
Courts Act XXXII of 1871, amended by Act XIII of 1879 and Act XIV of 
1891, and those in Madras were constituted under the Madras Civil Courts 
Act, (ITI of 1873). 

Besides these Courts, Courta of Small Oauses are established. under the 
Provincial Small Cause Courts Act, TX of 1887, and there are Courts under 
special Acts such as Military Courts of Request and Cantonment Magistrate’s 
Courts invested with civil powers, Presidency Small Oauses Oourts and 
other Courts. In consequence of the variety in the jurisdictions of the Courts 

“x in the several provinces the application of the settled principles on the 
“subject of res judicata will, according to the jurisdictions and the principles 
of decided cases, vary in each province. The evident result is that great 
misunderstanding exists in the application as precedents of cases decided 

in one province to cases of similar nature in other provinces. Foreinstance 

\ though suits for rent other than house rent are not cognizable by Small 
Oause Oourte under Art. 8 of the Second Schedule to Act IX of 1877 yet by a 

, notification, dated 24th January 1888, the Madras Government has invested 
all Subordinate Judges and District Munsifs within this Presidency to try on 
their Small Cause side all suits for rent within the pecuniary limit of their 
spocial jurisdiction. The result thus is that these suits in Madras are suits 

of the nature cognizable by Courts of Small Causes and under s. 586 of the 
Civil Procedure Code no second appeal will lie to the High Court in such 
cases: Soundaram Ayyar v. Sennia Natokan, (23 Mad. 547, F. B.) In 
Calcutta and Bombay the Oourts are not so invested with the power to try 
such cases on the Small Oause side and in such cases a second appeal will 
lie. Thus if a question of title be directly raised in such cases and is de 
cided it will operate as res judtoatda in a subsequent suit if the former suit 


e were decided in a Court of competent jurisdiction. But under the rulings . 
of the Bombay and Madras High Courts such decisions will not operate as ° 


res judiosta in the Madras Presidency. Tho Madrgs ruling will be quoted 
to show that no second appeal being competent in such cases the decision 
in a former suit will not operate as rea judicata. It is thus likely that in- 
applicable cases decided in @ne province on facts on all fours with these 
arising in another provirce will be cited as authorities and the confusion 
* of.the kind is apt to mislead lawyers and Judges on some occasions. It was 
held by the Privy Qouncil in the case of Radhamadhub v. Monohur 


- ukerjé (15 Oal. 756; L. R. 16 I. A 97) that a deBision on a question of title ` 


Wa rent suit by a competent Qourt operates as res judicata in a subsequent 


. 
. 
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suit for the declaration of title. This decision- is equally binding on the 
Courts in all the Presidencies but for the reasons given above it will not 
bè binding in Madras in suits for rent for an amount not exceeding Rs. 600, 
Again the head-note in the cage of Srihari Banerjes v. Khitish Chandra 
(24 Oal. 569) shows that a question of title decided in a rent suit could be 
said to have been in issue in such suit only incidontally and not directly. As 
it is, this decision would appesr to conflict with the decision of the Privy 
Oouncil in the case cited above, but as a matter of fact this is not so.This 
decision is likely to be cited to establish the proposition thet a decision in 
arent suit, not of the nature cognizable by a Court of Small Causes, is not 
a decision material for the determination of the suit and directly arising 
between the parties but that it is a decision upon a question incidentally 
arising as in a Small Cause Court. To a superficial observer the 
head-note of the report is misleading and it may lead him to conclude thay 
the proposition above suggested is clearly established. But the decision reste 
clearly on different grounds. When the Privy Council case was decided 
the Land Registration Act (YII of 1876) and the Bengal Tenancy Act (VIII of 
1885) were not applicable, not having oome into force, and the state of the 
law was then the same asin Bombay. But s.'78 of the Bengal Act (VII of # 
1876) and s. 60 of Act VII. of 1885 bar inquiry in a rent suit into any 
question of title, independently of the Land Registration record, while ol, (a). 
of s. 89, of the former Act, reserves the right to obtain a declaration of title, 
independently of such record, by a regular suit. Subordinate Judges in 
Bengal, North Western!Provinces and Assam, exercise jurisdiction analogous 
to that of the Subordinate Judges of the First Olass in the Bombay Presi« 
dency. The rulings in Allahabad and Oaloutta show that notwithstanding 
the existence of District Munsif’s Court, if a Subordinate Judge entertains a 
suit of the value of Re.” 1000 or less, he has jurisdiction to decide it not- 
withstanding the provisions of s.15 of the Civil Procedure Code, and that 
the act of entertaining such a suit, can be considered only as an irregularity 
which can be condoned under s. 578 of the same Code. Tho Subordinate 
, Judge’ s Court is thus held to be a Oourt of jurisdiction competent to try suche 
' petty suits and its decion operates as res judicatu.in a subsequent suit. ` It 
may then be contended lat a suit cognizable by a Subordinate Judge of the 
Second Olass in the Bombay Presidency or by a District Munsif in Madras 
can also be tried by a Subordinate Judge of the First Olass or the Subordinate 
Judge in Madras and their Oourts must be said to be*’Courts of concurrent 
jarisdiction with those of Subordinate Judges of the Second Class and those , 
of the District Munsifs respectively. But this is not go. In order, therefore, to 
prevent possible misunderstanding on such and similar questions it is pro- 
posed here to define and ilustrate the respective Jurisdictions of the varioggs=" ~ 
Courts in the several provinces. 
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The following Courts are’ constituted under the Bombay Oivil Courts Act 
(XIV of 1869): (1) the District Court, (2) the Court of the First Olass Syb- 
Judge, and (3) the Court of the Second Olass SubJudge. By s.7 the District 
Court isthe principal Court ôf original ‘civil jurisdiction in the district 
within the meaning of the Civil Procedure Oode. It hag thus jurisdiction 
over all suits of civil nature in the district without any pecuniary limit. 
Section 24 declares that “the Subordinate Judges shall be of two classes.” 
~ The jurisdiction of a Subordinate Judge of the First Class extends to all 
suits and proceedings of a civil nature. 

The jurisdiction of a Subordinato Judge of the Second Class extends to 
all original suits and proceedings of a civil nature, wherein the subject 
matter does not exceed in amount or value five thousand rupees. 

~, Section 25 is to the following effect: “A Subordinate Judge of the First 
“Class, in addition to his ordinary jurisdiction, shall exercise a special juris- 
diction in respect of such suits and proceedings of a civil nature wherein 
the subject matter exceeds five thousand rupees in amountor value as may 
‘erise within the local jurisdiction of the Courts in the district presided over 
Ny Subordinate Judges of the Second Olass”. ; 
What is then the ordinary jurisdiction of a Subordinate Judge of the First 
_ Class? Section 22 A of the Civil Courts Aot is as follows : “The Governor of 
Bombay in Council may, by notification in the official Gaxette, fix, and by a 
like notification, from time to time, alter the local limits of the ordinary 
jurisdiction of the Subordinate Judges ”. The ‘ordinary jurisdiction’ of the 
Subordinate Judge of the First Class is thus territorial without any pecuniary 
limit. The ordinary jurisdiction of a Subordinate Judge of the Second Class 
is also territorial subject to the pecuniary limit of five thousand rupees. 
Thus though a Subordinate Judge of tho First Olass has instituted pecuniary 
jurisdiction, it is confined to the territorial limits of his jurisdiction and in 
suits the value of the subject matter of which does not exceed Ra. 5000 arise 
ing outside the territorial limits of his jurisdiction it is expressly excluded. 
He has only a special jurisdiction in suits the value of the subject matter of 
* which exceeds Rs. 5000 and which arise within the gerritorial limits of thee 
Subordinate Judges of the Second Olass in the digtrict. He has thus no cone 
current territorial jurisdiction, in suits, the, value Of the subject matter of 
which does not exceed Rs. 5000, with Subordinate Judges of the Second Class. 
So his decision in a, suit the value of the subject matter of which does not 
exceed Ra. 5000 and the ganse of action in which does not arise within the 
* local limit of his ordfnary jurisdiction is wholly without jurisdiction. 
Similarly he has no jurisdiction to try suits in respect of properties of the 
. value not exceeding Rs. 5000 situate outside thelocal limits of his ordinary 
“SYrrisdiction and his judgment in such suits is a nullity (Bhagwantappa v, 
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Vishooanath (28 Bom. 378’; 6 Bom L. R. 342); Damul v. Shripat (6 Bom . L 
R. 301) and Shankarappa v. Kotrappa (7 Bom. L. R. 516). 

* The decisions in Moulakhan v. Gorikhan (14 Bom. 627) and Sithalakshms 

v. Vythilinga (8 Mad..548) do nog establish any contrary proposition. In the 
former the suit was for property worth more than Rs. 5000 and was insti- 
tuted in the Court of First Olass Subordinate Judge and objection to the deli- 
very of a part of the property worth less than Rs. 5000 was raised bona fide 
by a stranger and it was registered as a suit under s. 331 of the CivilePro- 
cedure Code though tho property was situate beyond the ordinary jurisdic- 
tion of the First Qlass Sub-Judge. In the latter the suit was instituted in 
the Subordinate Judge’s Court, the property being worth more than Rs. 2500 
and the claim of a stranger for a part of the subject matter worth’ less than 
Rs. 2500 and consequently within the Munsif’s jurisdiction was similarly 
registered as a suit. Inthe former the First Class Subordinate andi 
the latter the Subordinate Judge wero held to have had jurisdiction to 
try the claims. The reasons for the decision are clearly obvious. 
The investigation of a claim under s. 331 of the Oivil Procedure Oode 
is a mere continuation of the suit in which the execution of the 


decree has been resisted, and the order made upon such investigations 
‘is one made in that suit, then again it is the duty of the Court which passed 
the decree to hear the objections raised to its execution under s. 331. Where. 


a duty is imposed on a Court there is impliedly conferred jurisdiction. The 
reason for such jurisdiction, as pointed out in the judgment delivered by 
Muttusami Ayyar J., is probably the special facility arising from the fact 
that tho subject matter of the claim is a part of the subject matter of a suit 
already decreed by the superior Court. The jurisdiction thus given by s. 331 
is a spocial jurisdiction and not the ordinary jurisdiction. The cases are 
clearly distinguisable and have been distinguished in Dhamul v. Shripat 
(6 Bom. L. R. 301; vide also Velayudam v Arunachala, 13 Mad. 273). 

A Subordinate Judge of the First Olass has thus no concurrent jurisdiction 
with Subordinate Judges of the Second Olass so far as their ordinary terri- 


‘torial jurisdictions are concerned though he has concurrent jurisdiction with, 


Subordinate Judges of ¢he Second Olass to decide question of title or status 
in suits up to the value, of Rs. 5000 arising within his ordinary territorial 
jurisdiction and 6 contra, Subordinate Judges of the Second Class have concure 
rent Jurisdiction to determine questions of title or status or other questions 
arising within the local limits of their jurisdittion amd within thojr pecu- 
niary limits. Thus a judgment of a Subordinate Judge of the Second | 
Class on a particular question is’ a judgment ofa competent Court or * 
a Court of concurrent jurisdiétion in respect of tho same question arising 
in the Court of a Subordinate Judge of the First Olass if the subj 

matter of the second suit would have been within the pecuniary limit 


A 
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the Subordinate Judge of the Second Olass if it had arisen within the limits 
of his jurisdiction. This is clear fromthe analogy to be drawn from the 
principle enunciated in Bababhat v. Narharbdaut (13 Bom. 224). s 

The District Court as the principal Cougt of original civil jurisdiction is 
a Court of concurrent jurisdiction with the Court of the First Olass Subor- 
dinate Judge both in the exercise of the ordinary and special jurisdiction as 
wellasa Court of concurrent jurisdiction with the Courts of Second Olass 
Suberdinate Judges in the exercise of their ordinary jurisdiction. 

Is the jurisdiction thus conferred on the District Court taken away by 
8.15 of the Vivil Procedure Code? It runs as follows. “Every ‘suit shall be 
instituted in the Court of the lowest grade competent to try it.” The ques- 
tion has been elaborately discussed by a Full Bench of the Allahabad High 
Court in Nidhilal v. Mashar Husain (7 All. 230). Petheram, O. J., has ob- 

SP gored as follows: “ The word ‘shall’ is in my opinion imperative on the 
suitor. The word is used for the purpose of protecting the Courts. The 
suitor shall be obliged to bring his suit in the Court of the lowest grade 
competent to try it The object of the Legislature is, that the Court of the 
higher grade shall not be overcrowded with suits. Whenever an acb confers 

N a benefit, the donee may exercise the same or not at his pleasure. The proviso 
-~ is for the benefit of the Court of the higher grade, and it is not bound to take 
-advantage of it If it doos not wish to try the suit it may refuse to enter 
tain it. If it wishes to retain the suitin its Court, itmay do so; it is not 
bound to refuse to entertain it.” Mahmood J. observed as follows: “The 
language of s. 15 seems to me to contemplate that the Court “competent”— 
that is having juriediction—to try the suit may be of more than one grade, 
because the whole object of the section is to provide that the suit shouid be . 
instituted in the Court of the lowest grads”—a phrase which would not have 
been employed if there were nota higher Court possessing jurisdiction to try 
the suit; in other words, if the jurisdiction were possessed by only one 
Court’ (p. 232). And again at p. 240, “Section 15 of the Vivil Procedure Code 


is a rule of procedure, not of jurisdiction ; and whilst it lays down thata . 


e suit shall be instituted in the Court of the lowest grade, it does not oust the 
jurisdiction of any Court of s higher grado.” And sain at p. 243, “But at ° 
the same time I must say that the institution of awyit ina Oourt of a higher 
grade than the Court which is competent te try it, is not a question either 
as tothe jurisdiction, or affecting the merits of the case. It is a question 
of the kind providell for b? s. 578 of the Civil Procedure Code, and the ' 

, irregularity isnot one which affects “the morita of the case or the jurisdio- 
tion of the Court, withm the meaning of the section.” The proposition laid 
down in this case was accepted in Matra Mondaly. Hart Mohun Mulliok (17 

. . 155); Krishnasams v. Kankasabat (14 Mad. 483); Augustine v. Medlyoott 
(15 Mad. 241), and Gourachandru v. Vibrama Deo (23 Mad. 367). It is thus 
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clear that a District Court in the Bombay Presidency can entertain any suit 
cognizable by any of the Subordinate Judges in hia district. 

Even though a Subordinate Judge of the First Olass is competent to try all 
suits of civil nature without ragtriction of pecugiary limit and though 
Subordinate Judges of the Second Olass can try suite up to Rs. 5000 
their jurisdiction in suits by or against Government or Government officers 
‘in respect of acta done as such officers is excluded by s. 32 of the Civil Courts 
Act which is asfollows: “No Subordinate Judge or a Court of Small Causes 
shall receive or register a suit in which the Government or any officer of 
Government in his official capacity is a party, but in every sfich case such 
Judge or Court shall refer the plaintiff to the District Judge, in whose Court 
alone (subject to the provisions of section 19) such suit shall be instituted: 

Provided that nothing in this section shall be deemed to apply to any 
suit merely because— : 

(a) A Municipal Corporation constituted under Bombay Act VI of 1873 
or any other enactment for the time being in force, is a party to sucha suit 
and an officer of Government in his official capacity a member of such Oor- 
poration ; or f 

- (6) An officer 

(1) of a Court who has been appointed under the Code of Civil Procedure, 
s. 456, last paragraph, 

(2) of Government to whom the powers of a curator have been delegated 
under s. 5 of Act XTX of 1841 or who has been appointed manager of the 
estate of a lunatic under a 9 of Act XXXV of 1858 or who has been 
appointed or declared by a Court in virtue of his office to be a guardian of 
the person or property, or both, of a minor under the Guardian and Wards 
Act, 1890, a : 

is in virtue of such appointment delegation or declaration a party to such 
suit”. 4 ° i 

Under the Madras Civil Courts Act( IO of 1873) there appear to 
be three grades of Courte: the Court of ja District Munsif, the Court 

. of a Subordinate Judge, and the District Court, The Court of a District ° 
Munsif can entertain suits up tojthe value of Rs. 2500 and the Court of the 
Subordinate Judge and #8 District Court can entertain suits without any 
pecuniary limit. The Courts of Subordigate Judges and the District Courts 
in Madras have thus concurrent juriadictions. Similarly, for reasons already 
given, the Courts of District Munsif’s and the District Courts have also con- 
current jurisdictions, in respect of claimseup to the value of Rs. 2600. The e 
Munsif’s Oourt and the Subordinate Judges Court do not seem to possess con- 
current territorial jurisdigtion in respect of suits the subject matter of 
which does not exceed in valye Rs. 2500 (Velayudam v. Arunachalu, 

Mad. 273). The question whether a Subordinate Judge has concurrent 
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jturisdiction with a-District Munsif was raised in Krishnasami v. Kanakasa- 
bai (14 Mad. 183) but was not decided. The decision proceeded upon the 
construction of a. 11 of the Suits Valuation Act and besides the plaintiff ix? 
hat case bad sued to recover thogrhole estate of which the value was more 
than Rs. 2500, though as å mattor of fact he‘was entitled to a portion only 
of the value of less than Rs. 2500. The correctness of the decision in the 
13th Volume of the Madras Series cited above has been doubted in Goura- 
chandra v. Vikram Deo (23 Mad. 367), where the learned Judges have said: 
“We doubt the correctness of the decision in Velayudam v. "Arunachala” 
(vide p 370} This observation does not appear to me to be necessary for 
the actual decision in the case which proceeded upon the construction 
placed by the Allahabad Full Bench on s. 15 of the Oivil Proceduro Code. 
If this were not so, the elaborate discussion in the case of Stthalakehmé v. 
thilinga (8 Mad. 548) to hold that the Subordinate Judge has special juris- 
diction under s. 33 of the Civil Procedure Code to decide suits of value-lesa 
than Rs. 2500 would have been wholly unnecessary. The matter will 
depend upon the construction of the several sections of the Madras Civil 
Courts Act conferring the jurisdiction, and if there is a provision ,in that 
“Act similar to s. 22 A of the Bombay Civil Oourts Act, the result in Madras 
and Bombay will be the same. 
. Now to tarn to the Bengal Civil Courts Acts, s. 19 of which says: “The 
jurisdiction of a District Judge or Subordinate Judge extends, subject to 
the provisions in the Oode of Oivil Procedure a. 6, (present s. 15), to all 
original suits cognizable by the Civil Oourt.” Section 20 saya: “ The juris- 
diction of a Munsif extends to all like suits in which the amount or value 
does not exceed Rs. 1000” (now Res. 2000). It is thus perfectly clear that the 
object of the two sections was to create a jurisdiction in a Subordinate 
Judge concurrent with a Munsif in suits up to Re. 1000 (now Rs. 2000) in 
value; but not concurrent in suits beyond Rs. 1000 (now Rs. 2000). It is 
equally clear that the District Judge and Subordinate Judge have concurrent 
jurisdiction in all suits. The offect of s. 15 of the Civil Procedure Code 
~over their jurisdiction has been already considered. 

Under the Oudh Oivil Courts Act (XXXII of 1874) the following Courts 
are established, viz:—The Court of the Tehashjidar (with power to try 
suits up to Rs. 100 in value, extendible to Rs 500); the Court of the Assistant 
Oom missioner or Extra Assistant Commissioner (with powers up to Rs. 1000, 
extendible to Re. 5000); and the Court of the Deputy Commissioner of the 
District, or in LucknoWy, the Civil Judge (within pecuniary limit of jurisdic- 

*tion). It would appear'that the Députy Commissioner or the Civil Judge has 
concurrent jurisdiction with the Tehashildar, up to Rs. 100 or 500 as the 
case may be, and with the Extra Assistant Commissioner or the Assistant 

missioner up to Rs. 1000 or 5000 as tho case may be, and the Assistant 


a 





1 


Ko, 4) ` - JouRKAL, 81 


Commissioner or the Extra Assistant Commissioner has concurrent juris 
diction with the Tehashildar up to Rs. 100 or 500 as the case may be, sub- 
ject however to the provisions of s. 15 of the Civil Procedure Code, the effect 
of which has been already considered. 

Then there are the Provincial CBurte of Small Causes constituted under Act 
IX of 1887; s. 16 of which is as follows : 

“(1) A Court of 8mall Causes shall not take cognizance of the suits speci+ 
fied in the Second Schedule as suits excepted from the cognisance of a 
Court of Small Causes. 

(2) Subject to the exceptions specified in that Schedule and the provisions 
of any enactment for the time being in force, all suits of a Civil nature, of 
which the value does not exceed five hundred rupees shall be cognizable by 
a Court of Small Causes. 

(3) Subject as aforesaid, the local Government may, by order in writing, 
direct that all suits of a civil nature, of which the value does not exceed on 
thousand rupees shall be cognizable by a Court ot Small Causes mentioned 
in the order.” 

The test of jurisdiction of a Small Cause Court is the amount for which 


the suit is brought, not the amount actually due under a bond or other cons + 


tract. Section 16 is as follows: “ Save as expressly provided by this Act or 


by any other enactment, for the time being in force, a suit cognizable by a . 


Court of Small Causes shall not be tried by any other Court having jurisdic 
tion within the local limits of the jurisdiction of the Court of Small Causes 
by which the suit istriable.” Section 12 of the repealed Act (XI of 1865) 
was as follows: “Whenever a Court of Small Causes is constituted under this 
Act no suit cognizable by such Court chall be heard and determined in any 
other Oourt having jurisdiction within the local limita of the jurisdiction of 
such Court of Small Causes.” Tho language of this section isin part 
materia with the language of present s. 16 of the Small Oause Courts 
Act. In comparing the language of s. 15 of the Civil Procedure Code with 
s. 12 of the old Small Cause Courte Act Mahmood J. has observed : “ The 
language of the section is different to that ofsa. 16 of the Oivil Procedure , 
Code, and I should be disposed to say that whilst the latter section is meant 
to be imperative upon tkd®parties, the terms of the former section would go 
to show that the rule therein cdntained gia imperative upon the Courts and 
affects thelr jurisdiction”: Nidhi Lal v. Mazhar Husain (7 All. 230 pp. 
241, 242). It was élearly decided in an anonynfous cast that a Civjl Court 
has no jurisdiction within the local limits of its jftrjediction to try a Small 
Cause suit (2 W. R.s. 0. 0. REF. 5; vide also Bibi Ladli Begam v. Bibi Ladls ° 
Rabia, 13 Bom. 650). But it must be remembered that in order thata suit 


should be cognizable by a “Court of Small Causes, -it should be cognizable Se 
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against all the defendants in the suit (Parshotam v. Pema Harj, 21 Bom. 
121). The Oivil Procedure Oode is not applicable to the Courts of Village 
Munsifs established under Madras Act I of 1889 and they have concurrent 
jurisdiction with Small Cause dourta: Paysaoram v. Ramaswamy (5 M. H. 
O. R. 45), Mirkhan v. Radares (13 Mad. 145). But, if by a mistake a Small 
Cause suit is tried by a Sub-Judge, invested with Small Cause powers, in his 
ordinary jurisdiction, it will for all purposes be triable asa suit decided 
bya Court of Small Oauses: Skankarbhat v. Somabhai (25 Bom. 417). 
The reason for the decision is obvious. 
. [ To bo continusd ]. 





GLEANING, 





The Sweat Box. 


fy HE application of the term “Sweat Box” is not limited to any peculiar 

prison, apartment or cell; but that term together with that of “sweating,” 
when spplied to police practices, indicates methods used to illegally obtain 
confessions from prisoners. 

The judicial experience of ages has demonstrated, that each person accused 
of crime should be presumed innocent until proven guilty beyond all 
reasonable doubt; and that under pressure of either threats of punishment 
or suggestions of favour, the human mind is often prone to falsely admit 
guilt. as a supposed means of obtaining leniency. Yet the ordinary sheriff, 
constable, police officer or detective, is ever ready to ignore the wisdom of 
master minds, or to regard each case as an exception to the general rule, 
and, to accept slight suspicions as convincing proof. The less colour to tho 
suspicion, the greater the official activity to develop it into irrefutable proof 
of puilt. $ 

This blind and unwarranted zeal prompts judicial suspicion, on all con« 
feasions not affirmatively shown to be free and voluntary. In a noted Crown 
Oase Reserved, Mr. Justige Cave, with the approvaleof all the other judges” 
sitting with him, among whom was Chief Justice, Coleridge, said : : 

“I would add that, for my part, I always suspect thesé confessions, which 
are supposed to be the offspring? of penitence and remorse, and which 
nevertheless, are repudiated by the prisoner at the trial. It is remarkable, 
that it‘is of very rare" oggurrence for evidence of a confession to be se 
when the _ proof of the*prisoner’s* guilt is otherwise clear and satisfactory; 
but when it is not clear and satisfactory thë prisoner is not infrequently 
alleged to have been seized with the desire borneo penitence and remorse” 
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to supplant it with a confession, and this desire itself again vanishes as 
soon as he appears in a court of justice.” 
The methods used to obtain confessions vary with the circumstances of 
each case, the means at hand, the ingenuity,of the officers, and the mental 
and moral character of the prisoners, Although physical violence has often 
been used as a persuading influence, that feature will not be considered at 
this time. 
In a Mississippi case, Judge Calhoun in speaking of the “sweat bex,” 
says: 
“This was an apartment about five or six feet one way and about eight 
feet another. It was kept ontirely dark. For fear that some stray ray of light 
or breath of air might enter without special invitation, the small cracks 
were carefully blanketed. The prisoner was allowed no communication 
whatever with human beinge. Occasionally the officer, who had put him gée 
there, would appear and interrogate him about the crime charged against 
him. To the credit of our advanced civilization and humanity, it must be 
said that neither the thumbescrew nor the wooden boot was used to extort a 
oonfeasign. The efficacy of the sweat-box wasthe sole reliance. This, with 
the hot weather of summer and the fact that the prisoner was not provided ” 
with sole leather lungs, finally, after ‘several days’ of obstinate denial 
accomplished the purpose of eliciting a ‘free and voluntary’ confession.” 
In a Texas case, the sweating process took place in the office of the 
Ohief of Police at Galveston, during which, notwithstanding the denials by 
the prisoner, he was persistently questioned, “alhquestioning him at the 
same time.” A bloody shirt was shown him, and he was told that the blood 
was his mother’s. Finally, he confessed and was subsequently convicted ; 
but the conviction was reversed. In the reversing opinion, speaking of the 
prisoner’s condition as described by detectives, Judge Henderson says: 
“They described him as exhausted, with his head thrown back and his eyes 
closed, when he made the confession; and one of them states that he was 
very weak but not quite collapsed.” 
Notwithstanding the fact that by both the common law (2 Hale's Pleas of e 
*the Crown, 119) and tRe statutes, it is the duty‘of the officer making the 
arrest to convey the prigpmer with the least practical delay to a magistrate, 
who may proceed immediately or may cqntinue the matter to a future time. 
it is the usual practice of the Ohicago police, in direct violation of law, to 
convey the priscner toa police station and defain hirf at their discretion. 
In the more serious cases, dnd especially in cas8s where the evidence is 
weak, prisoners are confined in cells beneath the city hall without oppor- 
tunity to confer with friends or counsel. During such confinements the 
police have often been hearll to say that the prisoner is weakening and wil 
goon confess; yet if the desired confession is procured they testify that it 
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was freely and voluntarily “made; testimony radically in conflict with their 
previous tactics. z 

It is universally admitted that it is unsafe to base a judicial conclusion 
on the testimony of a witness, "manifestlysinfluenced by some motive, other 
than that to tell the truth; so the law regards it unsafe to receive in 
evideuce against one accused of crime any statement made against himself 
under influence of hope, favour or fear; for in such cases the evidence does 
not flow from a desire to make known the truth, and is not such as should 
direct the minds of either the court or jury, in determining so important an 
issue. On this phase of the subject, the late Ohief Justice Shaw of Massa- 
chusetta, in stating why an involuntary confession ought to be rejected, says: 
“Because he may be induced by the pressure of hope or fear to admit facte 
unfavorable to him, without regard to the truth, in order to obtain the 

N omid relief, or to avoid the threatened danger ; and therefore admissions 
so obtained have no just or legitimate tendency to prove the facts admitted.” 

In reversing s conviction based upon a confession, the late Chief Justice 
Faircloth of North Carolina says: “The genius of our free institutions 

. provides that admissions of a party should not be used against hinf, unless 
made voluntarily. The common law looks with jealousy upon such confes- 

_ sions; for, if made unde: the influence of hope or fear, they furnish no 
test of the truth of the matter. They may be true, and, they may be inspired 
by either hope or fear that such statement will be better for him in the 
near future.” 

The popular notion that an innocent person will not confess to guilt, is 
not only refuted by an instance still fresh in the public mind, of one who 
falsely confessed to complicity in the noted Oarbarn murder, but by many 
other well authentio cases, of which may be mentioned the following: 

In 1660 John Perry confessed that he was an accomplice with his mother 
and brotherin the supposed murder of William Harrison, his employer. 
Several years after all three were hanged, Mr. Harrison returned home alive. 

e _ In 1705 Oaptain Green was convicted in the High Court of Admiralty in 
Scotland and hanged fog a fictitious crime, several of his crew confessing. , 

In his Memoirs, Lord Cockburn tells us that after the murder of James 
Begbie in 1806 in Edinburgh, “according to a stfiAge craze or ambition not 
unusual in such cages, several cRarged themselves with the crime, who, 
to.an absolute certainty, hed nothing to do with it.” 

In 1819 Jesse and Stephen Boorn confessed that six years previously they 

° had killed Russell Coin in Vermount. Jesse was sentenced to prison and 
Stephen to be hanged, but Colvin reappeared, and both were given their 


liberty. ; , 
DNN his Henry Trailor stated that his brothers had killed one Fisher at 
Springfield, IMI., and that he assisted them in disposing of the body. This 
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confession was strongly corroborated by facts; but in a few days Fisher was 
djscovered alive.—0. J, N. 





RBVIEWS,.« 
The Annurl Digest, 1906. By Jonn Mews, Barrister-ateLaw. LONDON : 
Sweet & Maxwell, Ltd., 3 Ohancery Lane, w. o. 1907. Roy. 8 vo. Pages, 
xv and 408. Price 15e. 

It is with pleasure we review this excellent annual publication. The 
author’s great Digest of the English Case Law supercedes and consolidates 
all previous digests of the Reporta down to the end of 1897. This is the 
ninth annual supplement to that work. It would be much better, therefore, 
if Mr. Mews were to bring out a volume of consolidated digest of ten years 
from 1898-1907. The utility of such a consolidation needs no emphasis: ee 
the wading through ten annual supplements is sufficiently deterrent if not 
prohibitive. This, however, is a digression. Speaking of the volume before us 
it appaars in its familiar guise; and presents a perfect digest of cases re- 
ported during 1907 in the English, Scottish and Irish, series of Reporta. 

The Lawyers Companion. Part XIII. By T. Y. Sanstva Row, First Grade 
Pleader. TRIOHINOPOLY : St. Joseph’s College Press. 1906. oe 

We have on previous occasions spoken in terms of high praise about this 
publication. It continues still in its careor of usefulness : and Mr. Sanjiva 
Row deserves indeed to be congratulated upon the success which has attended 
his efforts. Tho learned compiler rightly began with thore small measures 
of legislature which had either received no adequate commentary or were 
altogether left out. Sofar he has rendered a service to the profession. But 
we regret we are unable to say the same thing of the Part before us. It 
concludes the case-fiotation of the Specific Relief Act and commences that on 
the Indian Contract Act. On the former Act we have separate commentaries 
by Collett and Nelson, both of which are serving their purpose well. On the 
latter Act. the works of Ounningham and Pollock are too well-known te 
require even a mention. With these able and exhaustive commentaries before 
tho profession one woul hava scarcely thought that there wasany room 
for a work on the case-notation systerff. To emphasize what we say, we 
inquire where would be the utility of annotgting the Codes of Civil and 
Oriminal Procedure, the Indian Evidence Act, the Tranafer of Property Act, 
and many such other Enactments, when there are well-known commentaries 
in the field. We simply reter to this matter because we do not wish that the 
excellent series of Lawyexs Companion should after all prove a burden-some 
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RECENT ENGLISH CASES, °. 


BATLMENT—Gratuitou? brilee—Loss—NAjligencs—Burden of Proof—De- 
tinus. The plaintiff left certain engraving plates in the custody of the defen- 
dants, under circumstances which imposed upon them the duty of taking as 
much, care of them as a reasonable man would take in the case of his own 
gooda, While in the defendant’s custody the plates were taken away by some 
one and lost, There was no evidence toshow how they were taken away, but 
the defendants proved that the plates were kept in a proper place and under 
the charge of proper persons, and that the arrangements for their safe 
keeping were réagonably sufficient. Held. that the deferidants had proved 
that they had used such care in the custody of the plates as a reasonable 

A would use in the case of his own property, and that therefore they wero 
not liable. Bullen v. The Swan Klectrio Engraving Oo. (23 T. L. R. 258). 
OoprricHt—Book—-DPosthumous Latter—Propristorahip of Copyright— 
Authors Manusoript—Assignment— Right to prevent Publication,-Copy- 
right Act. 1842 (5 & 6 Vict o. 45), s. 3. Although at common law the writer 
of a letter and his legal personal represenatives are entitled to prevent its 
publication, and this is a right of property, the copyright in a letter ‘publi- 
shed after the death of the writer is vested by the Copyright Act, 1842, in 
the proprietor of the letter itself—i. e., ofthe paper and the writing upon it. 

The proprietore of unpublished manuscripts, written by an author long 
deceased, assigned to B. E. & Co., in 1895, “ all copyright which we possess 
andthe exclusive right of publishing the entire collection of letters,” S. E. & 
Oo. “ undertaking to return to usall the MSS. when copied.” 8. E. & Oo. 
copied the letters, published them in 1898, and returned the originals to the 
assignors. The defendant subsequently purchased the originals from the 
assignors, with any rights which they might still hav8 therein. He algo 
took from the legal personal representative of the deceased author 

2n assignment of the copyright and all other rights of the author in the 
letters. S. E & Uo. were now registered as owners of the copyright:— 
Held, that by the assignment 8. E. & Co. had }eoome proprietors of the 
author’s manuscript so as to enable them by. first publication to obtain the 
copyright i in the letters, and that they were entitled to an injunction restrain- 
ing the defendant from pablishing the letters, Maomillan & Oo. v. Dent 
(1907) 1 Oh. 107. a l 
Damaars—Remotmnesa—Breach of contract—Iniervening crims. The 
plaintiff bought a copy of a newspaper, which was owned and published by 
a, the defendants, and in which the Oity editor gate advice to intending in- 
yestors and upon application recommended stock-brokers-tothem, The 
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plaintiff wrote to the newspaper asking for a safe investment paying 5 per 
cent. and also for the name of a good stock-broker, and the City editor 
Yanded the plaintiff's letter to an outside broker asking him to answer it and 
authorising him to introduce himself to theplaintjff. The broker thereupon 
wrote to the plaintiff and recommended him to purchase certain stocks ( as 
to which no question was raised), and upon the plaintiff sending him the 
money the broker, who, unknown to the defendants or their City editor, was 
‘an undischarged bankrupt, applied it to his own use and did not invêst it. 
In an action to recover from the defendants the amount sent to tho broker 
it was admitted that the defendants had committed a breach of contract or 
duty towards the plaintiff, but it was contended thatthe damages claimed 
wore too remote. Held, that, even if the broker committed a criminal offence 
by converting the money to his own use, the defendants’ negligence or 
breach of contract in recommending the broker to the plaintiff was 
primary and substantial cause of the loss, and that therefore the plaintiff 
was entitled to recover. De La Bers x. O. A. Pearson, Lid. [1907] W. N. 37. 
Furny—Disturbanoe—Building bridge aoross river. The grant of a 
franchise of a ferry across a river isa grant to carry the publio by boat 
only, Therefore the building of a bridge across the river adjacent to the 
ferry is not a disturbance of the ferry. Dibden v. Skirrow [1907] W. N.38. 
Lient—Obstruction—Anovent Lights—Nuisanos. The appellant built a' 
house near the respondent's house in a London suburb and thereby obstructed 
its ancient lights. In an action by the respondent against the appellant 
Kekewich J. found as a fact that the obstruction amounted to a nuisance, 
but in the course of his Judgment said that the room in question was “still 
a well-lighted room” :—Held, by Lord Loreburn L. C. and Lord James of 
Hereford (Lords Robertson and Atkinson dissenting), that there was evid- 
ence to justify the finding as to a nuisance, and that there was nothing in 
the decision inconsistent with the principle laid down in Colls v. Home 
and Colonial Stores, [1904] A. C. 179. Jolly v. Kine [1907] A. O. 1. 
MASTER AnD Sepyant—WNegligence— Servant lent to another—Control over 
sorvant— Hire of engins and driver. The detendants hired out an engine ° 
* to another person, and” they supplied a driver for the engine. They paid the 
driver, supplied the oib fer the engine, and kept it in repair. The evide 
ence showed that the person fo whom éhe engine was hired could direct 
where the engine should go and what loads it should haul, and that the 
defendants never knew where the engine was Bente to or what it carried, 
While so hired, the engine, by the negligence of tie driver, injured the e 
plaintiff Held, that, on the, facts, the defendants, who appointed and paid 
and who could dismiss the driver, had control over him at the time of the 
injury, and were therefore liable to the plaintiff. Dewar v. Tasker & Sons, 
Ltd. (23 T. L. R. 259). 
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NOTES OF CASES. 





Aa [The important ones will bo fully reported hereafter.) e 
[Oor. Jenkins 0. J. and Beaman J.] 
1907 CA ppeat No. 8 of 1805, ender the Letters Patent), 


February, 15.  Mortgage—Redemption—Part ownor of the equity of redemption—Rights to redeom, 
Pveuwin The ordinary rule is that the owner of a part af the equity of redemption is entitled 
i to redeem the whule subject i0 the 11ghts of the other persons interested, 
Katona Mr. M, F. Bhat, for the appellants, 
Mr. K, H. Kolkar, for the respondent, Deoree reversed, 


e [Oor Jenkins 0. J. and Beaman J. ] 
(Ssoond 4 ppeat No, 70 of 1906). 
A. O. J. Ehoti Settlement Act (Bom. Act I of 1880), See, 10—Hhot —Oceupancy tenant— 
f 1907  Sale—Resignation. . 
aL ctruary, 15. An owupanoy tenant by transferring his land on sale does not resign his land with- 
E in the meaning of s. 10 of the Khoti Settlement Ast, 1880. 








RancHan- Mr. E. N. Koyaji, for the appsllant 
ao Mr. M. F. Bhat, for the respondant. Decree reversed. 
DATTATRAYA [ Cor. Jenkins O. J. and Ohandavarkar J.] 


(0. 0. J. Appeal No, 1450). 
Handwriting, dirputed—Tests. 
His Lordship, the Chief Justice, quoted the following remarks from Hagan’s treation 

* 0.0.7, on Disputed Handwriting, os indicating a fair sammary of ordinary everyday 
1907 experience: 

F. i T “The former (ù. a. a lead pencil) whon employed in writing bears upon the paper 
ee '°" oith a constant and steady presare while the pen with its elastle split-paints operates 
Diepat with a constantly varying pressure, and those person who is compelled to write 

v. tremulonsly with a pen may not manifest this tendency in the least when writing with 
BATAXBAI a pencil, The lighter pressure upon the paper necessitated when using the former is 
not required whon writing with the pencil and tho latter may be rigidly grasped to 

bear npon the paper with sufficient pressure to give steadiness to its movements; and 

thos tremoloasness manttested in the perrand-ink writing of the same Individual will 

not appear in the writing of the same person done with*a pencil. These and other 

differing conditions oosnrring between writing produced with a pen and that 

done with a penal narrows down the field In which examination may bo mado to 

« puts limiton the value af all conclusions that may be nached when pemandink 

writing is compartd with that done with a pencil to establish its individuality.’ ° 


A. OB. J. [ Oor. Chandavarkar aná Prati JJ.] 
( Orim. ef pp. Rov. Ño. 289 af 1906 ), 
1907  kwidenoe Aot (I of 1872), Sco. 10—Evidencs—Oonspiracy—Oharacior of the evidence, 
Fotruary 2). It is a seftjed rule fat genoral evidence may be given to prove the existenoo of a 
EwpagoR conspiracy before the aconsed is shown to be connected with it; for here the corpus 
v. delicti is the conspiracy and the particrpation of the accused is an independent matter 
RAMOHAN+ which may or may nos esiste This rule is embodied in #, 10 of the Evidence Act, 
DRA KISAN ‘The rule that the acts and declarations af conspyators are e idenoe against their fel- 
lows rests partly on this princerple and partly on the law of prinolpal and agent. 


Buls discharged, 
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16th March, 1907. ° 





THE LAW RELATING TO MORTGAGES 
IN INDIA. 





T HE legislature has codified the law relating to mortgages of immor” 

able property and charges in Chapter IV of the Transfer of Property 
Act, IV of 1882, and it is the aim of the present article to show what the 
object < of the legislature was, and how far the legislature has been successful 
in its attempts to give effect to its views. 

In order to understand the position ofthe mortgagor and the mortgagee 
at the time the Transfer of Property Act was passed, it is necessary to have 
an idea as to what the original conception of a mortgage was, and how the 
law was subsequently developed. A historical study is quite essential even 
aftet the law is codified. The full import of each word, each phrase, and each 
sentence, cannot be grasped without a proper study of the several stages 
of evolution. Instances are not wanting of learned judges taking the wrong 
view for want of a proper knowledge of the early institutions. Jurisconsults 
have also gone wrong for tho same reason, and one has butto study the 
earlier books on Jurisprudence to see how many and how various were the 
misconceptions during the earlier stages of progress. 

In the days of Manu, property was pledged as security for the debt 
but the pledgee was not allowed to sell the property in order to realise the, 
sum due, Moveables and immoveables were treatedalike, and delivery” 
of possession was essential. In all systems of law delivery of pose 
session has always pliyed an important part and for the undeveloped 
mind it has not been possible to conceiv@ of ownership apart from possession. 
Contracts executory and executed were at onetime cpnfounded and it was 
not without much difficulty that real and perporal rights were distin- 
guished. Consequently possession was Bt one timeétonsidered essential fore. 
the acquisition of title. A pledge was originally known as adAé (bsilment), 
and the word bandak has wow come into use, thus showing that possession sw 
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was subsequently considered not necessary to validate a pledge. The 
question whether delivery of possession was essential or not, was considered 
in Sir Ohundor Ghose v. Russik Ohunder Neoghy (1842, Fult. p. 36) and the 
majority of the judges held that possession was not quite essential. The 
law in Bombay, however, is*not probably settled yet (Trikam v. Hirji 
I. L R. 18 Bom. 332). In Manu mention is made only of one kind of 
pledge in which the creditor is permitted to receive the profitsin lieu of 
interest and the right to redeem is by the express agreement of the parties 
not Sonfined to any particular period. Pledges for a definite time next came 
into vogue and the property passed to the creditor on the default of the 
debtor. THe next stage was reached when pledges for use came into 
vogue. The usufruct was taken in lieu of interest and the pledgee was not 
allowed to take more towards interest. In‘ cases in which the pledge was for 
an ‘indefinite time, the property passed to the creditor when the debt 

eNadoubled itself. The parties were next allowed to provide against forfeiture, 
stipulating for sale in case of default. The right to sell could, however, be 
exercised only when the debt doubled itself. It was thus that a bare right 
of detention ripened into a true security. 

From a text of Vishnu it would at first sight appear that the® Hindu 
law did not allow second mortgage. The passage, however, makes only a 
fraudulent second mortgage punishable. In fact some rules aro to be 

‘found in Hindu law governing priority of mortgages. Mortgages in writ- 
ing, for example, are given priority to parol mortgages. 

_ The Mshomedan law appears to have gone through the same stages of 
evolution. The Mahomedana were not, however, permitted to charge inter- 
est, and they had therefore recourse to the special form of mortgage, bye- 
bil-waya which amounted to conditional sale. The several stages of evolution 
are clearly marked in the Roman law anda study thereof will show clearly 
how the law relating to mortgages was slowly developed. The earliest form 
in the Roman law was known as fiduoia. The property was transferred tothe 
oreditor whoundertook to reconvey on payment of the debt atthe appoint- 
ed time. In case of default, the property was forfeited; and there was no 

> personal liability. Then the form known as pignus came it to use. There was, 

„no transfer of ownership, but only of possession and the pledgeo had only 
the right of detention. There was no forfeiture, Amd the property could not 
be sold for realising the debt. Then we come to the Aypotheoa in which 
even possession was not transferred. But the pledgee was not at first 

. given the power to sell. Subsequently, the creditor was allowed to sell when 

there was an express agreoment far sale in case of default. Then a power of 
sale was impliedin every mortgage. The usufguctuary mortgage was known 
as Autichresis—the mortgagee was allowed to take the profits towards inter- 


“est. The profits wero also in somo cases sot off against the debt. 
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“ hh England two forms of mortgages were at first in use, VUM va. 
dium and mortum vudium. In the vivum vddium, the rents and: profits 
were applied from time to time in reduction of the principal. In the 
mortum vadiwm, the income from the property was credited towards intere 
est alone. Probably, the present form of cofditional sale came into uso as 
the sending of money at interest was consitlered odious. At common 
law the estate was forfeited when the debt was not repaid at the stipu- 
lated time, but the Courts of equity freely granted relief against forfeiture. 
"Once a mortgage always a mortgage” was the principle observed by Oéurts 
of equity. It is not necessary now to state how justice was adimistered con- 
currently by Courts of law and Courts of equity and how’ the grfdual fusion 
of law and equity took place. The struggle was a long one and it has left a 
lasting impress on the English law. The Courts of equity allowed however 
the mortgagee to foreclose, after calling upon the mortgagor to redeem. The 
parties after a time found it convenient to insert in the mortgage a terms” è 
empowering the mortgagee to sell the property in case of default and sub- 
sequently the power of sale without resort to Court was considered inherent 
in an English mortgage. Statutes wore also passed empowering the Courts 
to direct the sale of the mortgaged property. . 
_ It will thus be seen that in early timea moveables, and immove- 
able, were treated alike and transfer of possession was considered absolu- 
tely necessary to validate any transaction involving transfer of interest." 
In the case of moveables identification is noteasy, and any transfer not ine 
volving delivery of possession is likely to lead to fraud. Hence in most 
continental systems hypothecation of moveables is not recognized. The 
question how far hypothecation of movcables is valid in India has been 
discussed in a previous article. It will be observed that in English law 
the Oonits of equity had to interfere in order to mitigate the rigor of the 
common law, and the principle “ once a mortgage always a mortgage” was 
enunciated for thô purpose of giving relief against a forfeiture. But 
English judges who administered law in this country have always been 
freely introducing principles of English law, and in some cases princie 
* ples quite foreign toeour law have been introduced and even extended® 
to casea not governed by ghem under the English law. Prior to 1806, a 
mortgagee by conditional sale could enforce the terms strictly. On default 
made by the mortgagor in the payment 8f money at the appointed time, the 
mortgagee became the absolute owner. The réght of gedemption was first 
created in Bengal by Reg. VII of 1806, and thg Bombay and the Madras 
High Oourts slowly adopted the same fule—Thufmbusawmy v. Hossein. 
Rowthen (I. L. R. 1 Mad. 20 Sand Shankarbhut v. Kassibhat (9 B. H. O. R. 69), 
The Priyy Council, however, did not approve of the change (Pattabhiramier PE 
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Y. Venbatarao, 13 M. I. A.5 60), and finally condemned it in1875. (Thumbusawe 
my v. Hossein Rovthen, I. L'R. 1 Mad. 1). The legislature had therefore to 
interfere in order to protect the impecunious mortgagor. There was a perigd 
of transition during which the law was unsettled, and as to how the mort» 
gages executed during that porfod should ke treated, their Lordships of the 
Privy Council observe as follows :— 

“On a stale claim to redeem a mortgage and dispossess a mortgagee who 
had before 1858 acquired an absolute title, there would be strong reasons 
for adopting the former course (the old law). In the caso of a security execute 
ed since 1858, there would be strong reasons for recognising and giving 
effect to the Madras authorities, with reference to which the parties might 
be supposed to have contracted ”— (I. L. R. 1 Mad. at p. 23.) 

The main object, however, of the legislature is perhaps best stated in the 
words of Mr. Evans :— 

°™ “Mortgages were legislated in Bengal in 1798, but the old Regulations 
gave a somewhat cumbrous and unsatisfactory procedure, and did not cover 
every class of mortgage. Money lenders had resorted to a simple mortgage 
bond consisting of a covenant to pay and a pledge of the property. This 
*form of mortgage never having been legislated for, there was no’ protec- 
tion to the debtor. The practice was for the creditor to get a money decree 
and sell up the mortgaged property without allowing any time for redemp- 
‘tion. The sale being an ordinary execution sale of the right title and 
interest of the debtor, whatever it might be, it was usual when the same 
property was pledged to different creditors in different mortgage bonds, for 
each creditor to hold a separate sale, and leave the purchasers to fight out 
in Court the question of what they had bought under their respective sales, 
There being no machinery for bringing together in one suit the various 
ineumbrances on the property, endless confusion had been the result, and 
the decisions of the Courts upon the almost insoluble problems arising from 
thin state of things had been numerous and contradiotery. The result was 
that the mortgaged property could not fetch anything like its value. The 
debtor was ruined, the honest and respectable money-lender discouraged 
“and a vast amount of gambling and speculative litigation fostered. X 
It had been one of the objects of this Ohapter to remedy those and other 


similar evils.” °. 


The following is an extract from aho Law Uommissioners report :— 

“There isa common pragtice on the part of mortgagees of suing their 
mortgagors on the debt as such; and in execution selling the mortgagor's 
einterest in the property Thisis purchased by strangers to the mortgage, who 
are thus virtually defrauded by an enforcement of the security of the exis 
tence of which they were wholly ignorant. In order to check this practice, 
wo have framed 9 section providing that where & mortgagee, in execution of 
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a deoree for the satisfaction of any olaim, whether arising under the mort. 
gage or not, attaches and brings to sale the mortgaged property, or the 
mértgagor’s interest therein, his security shall be extinguished unless 
before the issue of the proclamation under ¢he Civil Procedure Oode s. 287 
he gives notice thereof to the Coart executing the decree.” 

Sections 85 and 99of the Transfer of Property Actare intended to give the 
necessary relief to the mortgagors. Section 85 of the Act runs as follows:— 

‘Bubject to the provisions of the Gode of ivil Procedure s. 437 (a), all 
persons having an interest in the property comprised in a mortgage must 
be joined as parties to any suit under this chapter relating to guch morte 
gage provided that the plaintiff has notice of such interest.” 

In England a distinction is made in equity pleadings between a necessary 
party and a proper party to s suit upon a mortgage. The owner of the 
equity of redemption is a necessary party and the subsequent mortgagees are 
but proper parties so that a decree may be obtained against the mortgagor ” 
without making the subsequent mortgagees parties to the suit. The Indian 
legislature appears to have been anxious to see that all the dispute relating 
to mortgaged property are setiled in one suit, but it is a question whether the 
object has been attained. Evena prior encumbrancer is according to a. 85 of 
the Transfer of Property Act a necessary party,though his presence will hard- 
ly be necessary unless the subsequent mortgagee also seeks to redeem the | 
prior mortgage. The Allahabad High Gourt appears to have held (Sri Gopal v. 
Pirthi, I. L R. 20 All. 110) that a subsequent mortgagee cannot foreclose 
without redeeming the prior mortgage ; but this view has not been accepted 
by the other High Oourts. . In England it is held that a person who sets up 
paramount title is not a necessary party to a foreclosure suit. Even here it 
may be argued that what ia mortgaged to a subsequent mortgagee is but the 
equity of redemption end that the prior mortgagee has no interest in it. 
On the other hand it may be said that the prior mortgagee may be interest- 
ed in seeing that thé equity of redemption does not pass to persons who 
are adverse to him. Under the Transfer of Property Act, even the lessees 
may be necessary parties, though not perhaps the reversioners, unless the 
Snortgagee wants to bindethe full estate of the husband of the widow. (Srinath 
v. Hari, 3 0. W. N. 637). Won-joinder of all the parties is not a fatal defect 
and the plaint may be amended.at any time, though the Allahabad High 
Court appears to take the contrary view. A L. R. 19 All 384; 20 All. 332 r. B). 
The right of a subsequent mortgagee who has notebeen made a party to a suit 
for foreclosure remains intact. (Shivram v. Genu 6 Ban. 515; Ram v. Lachman 
L I. R. 21 All.193; Lala Suraj v. Golab, 5°0. W. N. p%640). But the question 
arises whether it is necessary for the subsequent mortgagee to prove that the 
prior mortgagee had notice (I, L- R, 21 All, 149). It is also not clear what 
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penalty the law imposes on a mortgagee who neglects to make a person a 
party of whose interest he has notice. It is also a question whether a bena- 
midar can sue, and whether in case he can sue, the real owner ia a necessary 
party to the suit. (I. L. R. 25 Oal. 98, 874-—contra I. L.R. 24 Oal. 34, 644; 15 
Mad. 27). It would appear that a prior mortgagee who sues for foreclosure 
need not make himself defendant also if he is a subsequent mortgagee 
as well (Wanell v. Mitchel, 64 L. T. 560.) 

§nppose, however, a person hag obtainod two mortgages in respect of 
the same property from the same person; can the mortgagee aue on one of 
his mortgages without suing on the othe:? In the cago reported in I. L R. 
24 All. p. 429, the Privy Council considered it a nice question to decide 
whether the mortgagee had two separate causes of action or only one cause 
of action, and refrained from expressing an opinion. The point has, however, 
been decided by two subsequent cases. In Dorasami v. Vankataseshayyar, 
L LR. 25 Mad. p. 108, the suit was brought on the earlier mortgage, and 
it was held that the suit was not maintainable. The case reported in I. L. R. 
20 All. p. 322 was considered. In that case (Sunder Singh v. Bholu) it 
was decided that a mortgagee who obtains an assignment of a subsequen 
mortgage of the same property in favour of a third person is at perfect. 
liberty to sue separately on the two mortgages even after the assignment: 
The case cannot now be considered to be good law. The observations made 
by the learned judges who disposed of that case were considered in I. L. R. 
25 Mad. p. 108, and held to be unsound. In Keshavram Dulavram v. 

Ranchhod Fakira (I. L. R. 30 Bom. p. 156) it was held that a suit on the 
subsequent mortgage alone will not lie. Probably a suit on one of the mort- 
gages will be a bar to a second suit on the other mortgage. The Allahabad 
High Oourt observed in Matadin’s oase (L l. R. 13 All. 432) thatthe same 
property could not be sold twice over and that it could not be sold under 
the second decree subject to the first. 

In one case the Madras High Court appears to have held that a mortgagee 
cannot acquire an irredeemable title even if he purchases the hypotheca at 
Court sale held in execution of a decree obtained on a mortgage to a third 
pereon (Hrusuppa v. Coramercial &o. Bunk Lid. I. b. R. 23 Mad. 377) but the 
decision is perhaps very good authority. (Sesha y% Krishna, I. L. R. 24 Mad. 
96), It will be also a question whether a sale in contravention of s. 99 of the 
Transfer of Property Act is altogefher invalid. It has been held that a son 
of the judgment-debtor who may be bound by a mortgage decree, may 
nevertheless take olfjectjon toa sale held in pursuance of the said decree 
in contravention of $99 of the Act. (Muthuraman v. Sundra,9 M. L. J.R. 
118). 5o third parties who would be affected by*the sale may also object. (Grant 
y. Subramuniam. I. L. R. 22 Mad. 241). But @ sale held after giving due 
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notice tothe mortgagor, cannot be impeached by the mortgagorhimeelf (Tha- 
lori v. Thandora 10 M. L. J. R. 110). Bee also Sheodent v. Ram Saran; (I. L. 
R226 Oal. 164) where the sale had been held in execution of a money decree. 

It clear from what has been said.that the legislature has in any case 
failed to make the law on the subject clear and easy of application. In cases 
in which the same property has been mortgaged toa number of persons, 
very complicated questions arise which may never be satisfactorily solved. 
The position of a mortgagee under the Transfer of Property Act is by no 
means enviable and it is a question whether the legislature has not 
gone too far in trying to help the needy mortgagor. The provisions 
of the Hindu law sufficiently hamper the mortgagee, and the High Courts 
have not yet succeeded in placing the principles of Hindu law beyond 
doubt. The son’s liability to pay the mortgage debt incurred by the father 
has been settled beyond alldoubt and the decision in I. L. R. 27 Mad. 
326 which probably though not in accordance with the old law was a move 
in the right direction has been overruled by the later decision in 16 M. 
L J.R. 69. The unsettled state of the Hindu law is itself sufficient to deter 
persons from lending out money. Under Hindu law property is fettered to 
such an oxtent as to make the people quite unenterprising, and itis no 
wonder that it is hard to find sufficient capital for any great enterprise. 
The difficulties of the mortgagee are considerably increased by the procedure 


that has to be adopted under the Transfer of Property Act for realising the ° 


money advanced. 


The Transfer of Property Act permits the mortgagee to sue on the covenant: 


first and then for the sale of the hypotheca. A second suit for sale would lie 
even if the decree on the covenant becomes barred by limitation. (O'Brien 
v. Lewis, 4 Gifford 396; but see Cally Nath v. Koonjo Behury I.L. R. 9 Oal, 
651). As pointed out by Ghose in his lectures on the Law of Mortgages in 
India, what is wanted isa rule of law prohibiting the mortgagee from 
proceeding against the other properties of the mortgagor before proceeding 
-against the hypotheca. The lawas framed prohibits the sale of the mort- 
gaged property except under a decree absolute for sale. This probably 
“renders it impossible fowan usufructuary mortgagee, who cannot sue for sale, 
‘to levy execution on the property mortgaged even if he obtains a decree 
ander s. 68 of the Transfer of Property Act (l. L. R. 26 Oal. 164,416 Mad: 436, 
16 All. 415.; Ghose on Mortgages p. 715f, The following extract from Ghose 
on Mortgages p.715 showa clearly what the otber diffculties are which a 
mortgagee has to encounter :— ee f 
“The drastic nature of the remedy, tod, invites cr#ticism; for the statute 
clearly precludes the mortgagte from selling the mortgaged property, though 
ho judgment may have no eonnection with the mortgage debt. Thus sup- 
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pose the mortgagee recovers judgment for a libel against the mortgagor 
who has no other availablé assets, he may not even in such a case seize the 
equity of redemption, albeit it may be sold atthe instance of every other 
judgment creditor of the mortgagor. This may be dramatic justice—just 
punishment inflicted by the gods for past transgressions. But the mortgagee 
can hardly be expected to regard his disability in this light, The truth is 
the zeal of codifiers, as we all know, is like the zeal of reformers, proverbial 
for lack of discretion—a charge from which the authors of the Transfer of 
Property Act are not likely to be resoued by judges who steadily refuse 
to travel, as it is sometimes phrased, out of the four corners of the Act”. 

It would futher appear that the Indian Law Commissioners were not 
right in assuming that mortgaged property was sold subject to the mort- 
gage under decrees obtained on the covenant. In 1875, Sir Richard Gouch 
pointed out that there was no warrant for holding that when property was 
sold on the covenant, the mortgagee retained’ his lein on the property.— 
Ghose on Mortgage, p. 713. 

It must be observed that though a mortgagee who has obtained a decree 
on his mortgaze, cannot proceed against the other properties of the 
mortgagor until he brings the mortgaged property to sale, there Ís nothing 
to prevent the mortgagee from suing on tho covenant first, and proceeding 
against the equity of redemption itaælf, though the question is not free from 
doubt (vide Ghose on Mortgages, p. 717). In any case the Law Commis- 
` pioners- considered that the sale of the equity of redemption may be 
permitted. 

No doubt condification has its own advantages, but ıt must be admitted 
that it stands in the way of progreas—the law administerd in any country 
must adapt itself to the state of the society in that country, gnd must be 
elastic so asto expand or contract with the society for which it is 
intended. When the law becomes codified, it losees its elasticity, and the 
legislators have to mould the law anew, when necemsary. Mistakes made 
in legislation have to be promptly corrected, and everthing in the way of 
progress should be promptly removed. The Tranafer of Property Act was 
passed in 1882, and it requires now re-moulding. lhe writer of this article 
has attempted to make this manifest and if this has been done in respect 
of Chapter IV relating to mortgages the laut bestowed has not been 
spent in vain. 
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GLEANINGS, 


$ Thebad character of the deceased. 

HAT are the cases in which a man charged with murder may bring 
in evidence as to the bad character of the deceased? 

Are there any circumstances under which the bad character of a person 
may give sufficient cause for one fighting with him to kill him and be justi» 
fied by sec. 45 of the Criminal Code? ‘There is no Canadian jurispruderce 
on this matter; there is very little in England, while the United States courts 
are daily upholding that such evidence is admissiblo. The late Mr. Justice 
Wurtele, in the Bernard case at Montreal, in March, 1904, permitted to be 
proved the bad character of the deceased. The facts of that case, which 
resulted in a verdict of manslaughter, wore as follows : 

On January 30th, 1904, Lucieu Bernard, alias Parisien ,went to Pierre 
Parmentier’s house in Montreal to talk over some business. He had a little 
money and bought some whisky, which they drank until they were intoxi+ 
cated. Between twelve and one o'clock at night they went to bed, but Cathe 
rine Lebgun, the concubine of Parmentier, objected to Bernard staying over 
night and told her lover to throw him out. Bernard was ready to go out, but 
he wanted to put on his boots, and Parmentier would not allow that. The 
neighbours heard Parmentier say: “Never mind tho boots! get out! get 
out!” Parmentier threw Bernard down stairs, then went to him and was 
holding him when Bernard took out his knifo and stabbed him. 

The only eye witness was Catherine Lebrun, but she often contradicted 
herself and showed a great deal of hostility toward the accused; she even 
said in the box that she would readily kill him if she had the chance. She 
obstinately refused to say that Parmentier ill-treated the prisoner, while 
the neighbours swore that they distinctly heard through the very thin wall 
the blows that these men were giving each other. Counsel for the defence 
argued that the neighbours’ version deserved more credit on account of 
their respectability and also of Parmentier’s bad character. 

- Oan the character of a man be so bad as to‘affect the state of mind of 
another man fighting with him ? I think that such a’case may happen. A 
man might have such a daggerous temper that to fight him constitutes a 
real peril for one’s life. A persen havigg a scrap with a peaceful man 
naturally fears less forhis security than if he wrestles with a brute. 
Bernard, who had known Parmontier for seven “or eight years, was aware 
that that man was most dangerous under the influénegof liquor. Some of 
Bernard’s close friends had been very severely wounded in encounters with 
Parmentier. It is well known, In the surroundings of the deceased, that he 
generally used iron woaponsSyhen quarroling. Hohad in fact the reputation 
of being a reckloss and inhuman person. Hewas an ex-convict Ho had 
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been two years in penitentiary and nine different times in the common 
gaol, either for assault, theft or drunkenness. Witnesses were in the Court 
room who could show wounds that had been inflicted on them by him. One 
of them he had struck with a hammer, another with a bolt, another he had 
sent to the hospital. “ ‘ 

Bernard pleaded self-defence under s. 45 of the Oriminal Oode, which 
says; “Every one unlawfully assaulted, not having provoked such assault, 
is justified in repelling force by force, if the force he uses is not meant to 
cause death or grievous bodily harm and is no more than is necessary for 
the purpose of self-defence; and every one go assaulted is justified though he 
causes death or grievous bodily harm, if he causes it under reasonable ap- 
prehension of death or grievous bodily harm from the violence with which 
the assault was originally made or with which the assailant pursues his 
purpose, and if he believes, on reasonable grounds, that he cannot otherwise 
preserve himself from death or grievous bodily harm.” 

In the Bernard case, it was very difficult to get at the truth. It was even 
impossible to find out from the only eye witness if Parmentier had violently 
handled the prisoner. That, nevertheless, came out of the evidence given 
by the neighbours who heard a tremendous noise in the house at the time of 
the scuffle. Catherine Lebrun was Parmentier’s concubine, and a very low 
prostitute at that. Her evidence appeared unlikely on the face of it, and 
teeméd with contradictions. Moreover, some of the other witnesses swore 
that she was not reliable under oath. She testified most decidedly in favour 
of the deceased and tried to hurt the accused as much as possible. 
` The defence endeavoured to prove that Parmentier was likely to have 
attempted to kill Bernard, and she would not admit it. In view of her bad 
name and scandalous conduct, some means had to be taken to show the im- 
probability of her evidence. It was hard indeed to believe that Parmen« 
tier, the wonted assaulter, acted like a peaceful man on this particular 
oocasion, especially if we consider that he was thén intoxicated and the 
disinterested neighbours heard the very noisy fight. 

In this case, the character of the slaying was in doubt. Oatherine Le- 
brun’s evidence was nqt entirely truthful. It might have been true, it 
might have been false. Had Bernard acted in self-defence, she was not go 
ing to say so. Would not, under these citpumetafices, a strong proof of the 
bad character of the deceased hafe been of great help? The fact that Par - 
mentier had already almost killed three men on three similar occasions 
and that his concubine yas a reckless prostitute should have thrown special 
light on the point atlssue. The three men wore in the court room, ready 
to testify, but the learned Judge did not alloty them'to go further and say 
what was the general character of Parmentior* That was perfect as far as 
it went, and agreed entirely with tho doctrine laid down in Phipson’s Law 
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of Evidence and Russell on Crimes, who both repart the decision of Erskine, 
J., that on a charge of homicide, the bad character of the deceased was re- 
ceived to show that the prisoner had reasonable grounds for apprehending 
violence. But might it not have gone farther% Oan we not apply that doc- 
trine equally as well on a charge of murder, and even go into details as to 
the character of the deceased, when the evidence is productive of a serious 
doubt? In a case of Jones v. People, tried in Colorado, the court permitted 
such testimony on the following grounds: “Such testimony,” said the judge, 
“when admitted, is for the purpose of showing a ground for belief in the 
mind of the slayer that an attack made upon him was dangerous.and felo~ 
nious. Hence, as a proper ground for the introduction of such testimony, an 
attack must first be shown, the nature cf which, together with the known vio- 
lent and dangerous character of the attacking party, is sufficient ground for 
belief in the mind of the defendant that the attack is felonious. * 


It sounds very logical that every act which tends to elucidate and ex- 
plain the nature and character of a crime, or the motive and intent which 
moved to the perpetration of it, must be given in evidence. This principle 
was acoepted by the highest court in Alabama in the case of Pritchett v. 
The State. In a case of Reynolds v. The People, the Supreme Court of New 
York went as far as to hold that it might be presumed from previous rela- 
tionship and other circumstances that tho character of the deceased was 
known to the defendant. And in Jones v. The Stats, an Ohio case, it wag 
decided that even evidence of the character of the deceased’s associates ig 
admissible. 


Whether or not a proper foundation has been laid for the introduction of 
such evidence is, according to United States jurisprudence, a question of 
law. It seems well settled, in the United States, at any rate, that the 
defence, may, under certain circumstances, go into details as to the bad 
character of the deceased and even prove that he was d violent and brutal 
man; but, in order to do that, two things are essential: Ist, there must be 
evidence of a fight between the accused and the deceased, and, 2nd, there 
must be a serious doubt as to whether the slaying, constituted murder or 


manslaughter. a4 


I think it is safe to say that, iff Oanada, also, under such circumstances, 
the defence may bring forth evidence as to the conduct of the deceased on 
occasions similar to that on which he died, and” even As to the violence 
and savageness of his character.— Canadian Law Review. 








* Tho American authorities quoted Rere are taken from fhe American and English Enoyolopydly 
of law, vol. 5, pp. 872 et seq. 
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The Paris Bar and their right to Foes. 

T H E Paris barristers are in arms against the decision of the Civil Tribu- 
; nal in the case of Me. Bonzon, which declares that counsel have no rtght 

enforceable by legal process to their fees. The question of fees has always 
been a delicate one in'the higher branck of the legal profession all through 
its history. This is not the first time that it has caused trouble in Paris. 
As far back as 1274, Philip the Bold found it necessary to publish a royal 
orginance declaring that the honorarium was to be regulated by a regard 
to the importance of the case, and the ability of the advocate, but in no case 
was it to exceed thirty livres. “And they ought to be paid,” he says, “aocord- 
ing to their quality and according as the quarrel is great or small; for it 
is not reasonable that an advocate who goes with one horse should have 
as much as one who goes with two or three, or more.” If the advocate and 
client could not agree upon the amount, the judge who tried the cause was 
to determine it, with due regard to equity. Thisdecree seems to have settled 
matteraforsome three hundred years and more, when, in consequence 
of some question which had arisen, Henri III issued an ordinance in 1579, 
known as the Ordonnance de Blots, which enjoined advocates to,put their 
names to all the papers which they drew up in cause, and to subscribe the 
amount of fees they had received, in order that they might be taxed, if 
deemed exorbitant. Inthe same year—though whether before or after the 
promulgation of this ordinance is not clear—Bouchel, a contemporary adyo- 
cate and legal essayist, mentions that he happened to be present at the 
hearing of a cause when the following little bout between opposing counsel 
took place: Me. Claude Mangot, resenting an interruption by Me. Pierre 
Versoria, said to him, sharply, “Maitre Versoris, you have no need to interrupt 
me. You have said enough pour gagner votre dvovne.” Versoris was deeply 
offended, and demanded an apology. Atthe end of the case, after having 
given judgment, the president of the court addressed Me. Mangot, saying, 
_ & La cour ma donne bharge de vous dire que os qué se donne aux avocats 
pour leur labeur ne æ donne point powr forme d'avoine, mais c'est um 
honoraire.” . 

In the reign of Henri Quatre, on May 14, 1602, an attempt was made te 
enforce the Blois ordinance, and parliament decreed that counsel should 
note on their papers the amount of the feeg they réceived and give a formal 
receipt for them. This was resolifely resisted by the Parisian Bar, and 
they declared that they wald rather throw up their practice than condes- 
cend to sign receipte for, their fees, which would give the profession the 
character of a servite calling. "An order was then made that all who 
refysed to.comply should give public notice of their intention and should 
thereafter be incapable of practising as advocates. The morning after the 
publication of this decree all the advocates assembled in Ohambre des con. 
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sultations. They then proceeded in a body, walking two by two, to the 
number of 307, to the registry, where they deposited their chaperone, and 
formally declared their intention to abstain in future from the practice of 
their profession. As to what followed uporf this action there are two ace 
counts. Fournel says that the Ring, who happened at the time to be in 
Poitiers, was atruck with admiration at the noble firmness of the advocates, 
and hastened to re-establish them in their functions by letters patent, 
ordering them to resume the practice of their profession under the condi- 
tions*previously obtaining, thus annulling the decree of parliament, and 
giving the victory to the advocates. De Thou, however, says that 
the King sent a message post haste, continuing the order of the parliament, 
and enjoining the advocates on their allegiance to obey it. Those who had 
stripped off their gowns were, at the same time, commanded to resume their 
profession. The refractory advocates did not dare to disobey the royal man- e 
date and returned to their duties, and thus the tumult was appeased. The 
decree, however, De Thou adds, soon afterward fell into desuetude. And 
there the matter appears to have rested till the present time. 

Te theory on the subject that has always prevailed at the English Bar 
ie thua stated by Sir John Davys in the preface to his reports: For the fees 
or rewards which they receive are not of the nature of wages, or pay, or 
that which we call salary or hire, which are, indeed, duties certain, and 
grow due by contract for labor or service, but that which is given to a learn- 
ed counsellor is called honorarium and not merces, being a gift which 
giveth honor as well to the taker as to the giver; neither is it 
certain or contracted for, for no price or rate can be set upon counsel, 
which is invaluable and inestimable, so as it is more or less gc- 
cording to circumstances, namely the ability of the client, the worthiness 
of the counsellor, the weightineas of the cause, and the’custom of the country. 
Briefly, it is a gift pf such a nature, and given and taken upon such terms, 
as albeit the able client may not neglect to give it, without note of ingrati- 
tude (for it is but a gratuity or token of thankfulness), yet the worthy coun- 


sellor may not demand it, without doing wrong to his reputation; according @ 
unto that moral rule,*mudta honeste accipi possunt amen honeste pets 
non possunt.” In England the tule has always been that which is here laid 
down by Sir John Davys A berrister has no legal right toa fee. He can 
not sue for it in a court of law, and, # a consequence of this, he is not 
liable to an action if, through negligence or ignorance, he injures the in- 
terasts of his client. And, now that it has been authoritatively laid down 
that the French barrister is in the same positiom as jis English brother in 
regard to hia legal right to fees, the only difference between them seems to” 
be that, while the English Bår would strongly oppose any proposal to give 
them the right to sue for their fees, the French Bar is indignant that such a 
right is refused to then—Qunadtan Law Review. i 
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A Digest of the Law of Agency. By Wruttast BowstEap, Barrister-at-Lawe 
Lonpon : Sweet and Maxwell, Ltd. 3 Ohancery Lane, w. o, 1907. Demi 
8vo. Pages, oxxvi t 514. Price 184. ° 

The arrangment of this work is excellent. Propositions, deduced from 
various cases, are given first and they are followed by cases illustrating 
and qlucidating their meaning, The work is divided into fourteen Chapters. 

The first defines several words that appear throughout the book, such as 

‘agent,’ ‘principal’, ‘third person’, etc.; the second treats of the constitution 

of the relation of agency ; the third of implied agency of married women; 

the fourth of appointment of agents; the fifth of ratification of unautho- 

Tised acts; the sixth of authority of agents; the seventh of delegation of 

agency; the eighth of duties of agents; the ninth of liabilities of agents to 

their principals; the tenth of rights of agents against their principals; the 
eleventh of relations between the principal and third persons; the twelfth 
of relations between agents and third persons; andthe thirteenth of deter- 
mination of agency. The fourteenth, and the last, is supplementary. Tpe Ap- 

pendix gives Factors Act of 1889 and the Prevention of Corruption Act, 1906, 

It will thus appear that the law of agency is very exhaustively treated by 

.the author. In this edition cases reported down to the end of 1906 have been 

incorporated. As the sections dealing with agency in the Indian Contract 

Act are mostly based upon the English law, we trust this new edition will 

be heartily welcomed by practitioners in this country. 


RECENT ENGLISH CASES, 

Practiog—Payment into Court without denial of Liability— Action of 
Tibel— Death of Plaintif—Abatement of Action—Jurisdiction'as to dispo- 
sal of Money in Oourt—Payment to Eæeoutor of Plaintif. In an action of 
libel the defendant pleaded an apology and payment of money into Court, 
*The plaintiff did not take the money out of Court; and he died before the 
action came on for trial. “An order was made by a fudge at chambers that 

the money should be paid out to the executor of the plaintiff. On appeal :— 
Held, that the judge had power in hig discretidn to make the order. Maawell 

v. Viscount Wolseley, [1907] 1 K. B. 274. 

Garnishes ordo Tsise in bankruptoy—A judgment-debtor ‚being 
p sun of money, the jadgmbnt creditor served a garnishee order nist upon 
the person who owed the money, and that. person at once paid the 
money to the judgment creditor and the gagnishee order was never 
made absolute. Subsequently the judgment-debtor was adjudicated bank- 
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rupt upon an act of bankruptcy committed before the judgment was obtain- 
ed. The trustee in bankruptcy applied for an order that the garnishee should 
pay him the amount of the debt which had already been paid to the bank- 
rupt. Held, that, as the garnishee had paid the debt without being compell- 
ed to do so by any process of lay, he must ‘pay it to the trustee, the latter's 
title relating back to the time before the payment was made. In re Webster, 
23 T. L. R. 275. 


NOTES OF CASES. 


[Ths important onss will bo fully reported hereafier.] 





[ Cor, Russell J. ] 
(0. 0. J, Suit No. 438 of 1905). 0. 0. J. 
Practioe—Costs—Incidental Costs. 1907 


An order was passed to the effect: "E to pay the costs of and incidental to this ap: 
plication and order.” The words “of and incidental” mean not only the costa of the ap- February, 21, 
plication and order but the costs which were Incidental, that is to say, costs which Wiaknoie 
were occasioned by reason of the application and order. “Incidental costs” men 
costs either oocasioned by the application and order or in consequence or by renson Baa oe 
of the application and order ; and of course thoes words were intended in the order 
to cover more than the costa merely of the application and the order. 


[ Oor. Chandavarkar and Pratt JJ.) 





(Second Appeal No. 698 of 1905). AGS i 
Taterest Aci (XXILI of 1886)—Contract Act (IX of 1873)— Debtor wrongfully Re 
withholding payment— Demand of payment by creditor—Intcrest— Hindu law. 1907 


Neither the Interest Act nor the Contract Act affects the rals of Hindo Law that in 
the case of a debt wrongfully withheld after demand of payment has beon mada interest 
becomes payable from tho dato of demand by way of damages. That law was in {oreo SAUNADAN- 
when the Interest Act was passed and under the prorisoto the section of the Act lt APPA 
has continued to be in force, The Indian Contract Act has not interfered with that low. v. 

Mr, G. E. Dandekar, for the appellant, SAIRBASAWA 

Mr. Af. B. Ohaubal, Gowernment Pleader, for the respondent. 


Alarch 4, 


Doores taried, 


[Oor. Chandavarkar and Pratt JJ] 
(Criminal Revision No. 23 af 1908). 

Porkmen’s Breach of Contract dot, 1859, sec. 1—Agreemont to work as a thos A. Un 
makor for a period of three yeng, @ pe 

The accused took from the applicant R#170 in adgance under a written agrcomen| 1907 
whereby he agreed in consideration of the loan to work at the Intter’s factory as a shos- 
maker for three years. The Magistrate discharged the accused ®n the grdind that the Maroh 7. 
contract was not for work to ba done bat wasin order to bind tho agoused o down to work TEP 


for period of three years, Sonaupar * 
Hold, setting aside the order of disghaige, that the terms of the contract woro olear 
and brought it within tho prov isiong ofs 1 of the Workmen's Breach of Contract Act 


1859. 
Mr. F. N. Koyaji, for the accneed, 
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[ Cor. Davar J.] - 
(0. 0. J. Suit No. 540 of 1906), 

Third party proceedings, olycot of—IFhen leave should bo grankd—Refusal go 
give directions on summons amounts to a dismissal of the third party. 

The object of third party» proceedings is to enable the Court to try once for all an 
isus of fact in which all parties ore allke"interested. The Court has to see, first, that 
nothing ıs done which would pnt a plaintiff to additional expense or difficulty and, 
ecoondly, that he is not embarrnssed by the introduction of third partlesin his mit, 

An action comes to an end as regurds the third party when ihe Court refuses to 
give directions on sammons.-Such refasal amounts to a dismissal of the third party 
from the action. =‘ 

e In giving leave to servo notice af claim for contribution or undemnity on a third 
party the Court will notconsider whether the claim 18 a valid one bnt only whether 


the claim is bona fide, and whether, If established, it will result in contribution or 
indemnity. 





[Oor. Jenkins 0. J. and Beaman J. ] 
(Second appeal No. 141 af 1906). 

Transfer of Property det (IF af 1882), s. 58—Lis pendens—Alitnation after the 
institution of suit but before service of summons—Contentious suit—A clive prosecution 
of the mnt, e 

An alienatlon of pioperty after the institution of tho muit but before the enmmons 
could bo served upon the defendant is aftoted by tho rule of lis pendens. 

Section 52 of the Transfer of Propoity Act 1882 imposes two conditions, (a) the oxis- 
enco of a contentious sult, and (5) that the transfer should be during its active pı ose- 
cutlon in a Court of the kind deseilbed in the seotion. - i 

The word “contentious” in 6.6218 used to introduce Into the section a condition 
that the snit must bercal and not collusive, Itis impowmble to think that it indicates 
a quality that oannot belong to a sult until service of summons, or that a suit in other 
respects contentious Is not so, because the plaintif may havo been unable to serve the 
summons on the defendant. 

Semble.—It is worthy of consideration whether the risk of the hardship to the 
purchaser could be diminiwhed by requiring a lis pendens to be registered beforo It 
can bind transferees for value. ë 

Per Baawan J.—Tho word “contentious” ins. 53 of the Transfer of Property Act 
1882, qualifics the whole doctrice of lis pendens, that is to say, thet there oan be no lis 
pendens without a contendons suit. Thecapression, “during the active Proscention,’? 
in the section, subject to that qualification defines the ppint of time as which the rule 
comes into operation. The former conditions tho existence of His pendens, 
fixes the commencement nnd continnhnos of its exfstchce. - 

From the moment a suit of anyport whatertr except only collusive sults, is fled it 
is potentlally contentious. And for the pumpose af bringing the rule of lis pendens 
Into opsratiar, there mfst bean active piosecation of that enit. What isor what is 
not an active pfosecytion must be, from the very nature of the terms employed, always 
in some degree Wquestion of facf, , 

Mr. G. S. Mulgaonkar, for the appellant e 

Mr. K. H. Helker, for the 1espondent, r) 


tho laiter 


Decroo reversed. 
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JUSTICE AND MERCY. 
By J. A. SALDANAHA B. A. LL B. 


BUBORDIXATEH Jopes. 








The quality af meroy is not strained ; 
It droppeth, as the gentle rain from heaven, 
Upon the place beneath. Itis trios blest ; 
It blesssth him that gives and him that takes. 
. +4 * + * 
Tt is enthroned in the hearts of Kings, 
It is the attribute of God himself ; 
And earthly power doth then show liket God's, 
When Mercy seasons Justice. 
(Merchant of Ponies.) 
USTIOE and mercy are duties, which both in popular language and legal 
phraseology are generally regarded as distinct functions incompatible 
with one another. The seats of justice and mercy are generally distinct 
and separated from one another. Courts of Law are established to administer 
justice, while the Orown is considered the source of mercy. Courts of Law 
or Justice are, itis supposed, bound by rigid inflexible rules, based on 
precedents or legislative enactments, allowing no room for the exercise of 
mercy. This is the reason which partly accounts for the dread and aversion 
with which judicial tribunals are regarded hy the masses. What makes 
fhem unpopular is primarily the highly technical procedure observed in 
administering justice which, it is thought, allows no latitude for sympathy for 
the poorer litigants. . i 
2. Though the practice of the Courts isbeset with intricate technicalities, 
. itis difficultto find a single rule of procedure gyhich js not based on the 
sound ground of avoiding of multiplicity of proceedings, vexatious litiga- 
tion, waste of time and money, and irregularities oth on the part of 
Judges and parties. At the same time our Oodes of Procedure are not wanting 
in many humane provisiong which are intended to save unnecessary hard- 
ship and suffering to litigants, especially to the party sustaining a defeat 
314 
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in the war carried on in our Courts, from. whom the cruel victorious 
party is determined to carry away the spoils of victory to the utmost 
allowed him by law. There are besides several rules of practice sanctiongd 
by usage or authority of the High Courts, which override technicalities 
enforced by some Courts at the cost of much trouble, worry, and waste of 
time and money to the parties. 

3. We shall mention here at random a fow instances in which the Legis- 
lature and the High Oourts have manifested a tendency towards a relaxation 
of the ordinarily obtaining rigid rules of law or practice with a due regard 
to humanity and a desire to save hardship and wasteful expenditure of time 
and money. I shall also venture to make afew queries or suggestions 
with a view to, in the interests of the poorer classes, relaxing the rigour of 
law within bounds of justice and even loosening our purse atrings in order 
to avoid pitfalls by ignorance of law. I may also show how at times mercy 
may be misplaced and give rise to serious irregularities delay and confusion 
in the course of justice. 

4. One of tho first casos that occurs to the writer is a recent one of Sirsi 
(Bombay Presidency), in which a Sub-Judge madea bold departure from the 

ordinary practice atthe desire of both the” parties 

ape ae, nied the concerned by proceeding to the village where the 

lands in dispute were situated, made an inspection 
` and examined a number of witnesses, whose depositions were taken down 
in the vernacular by his karkun on the spot. The District Judge on 
appeal held that the evidence of the witnesses ought to have been taken 
within the Gourt house as required by s. 23 of the Civil Courts Act, 1869,, 
and that the whole proceedings were vitiated by doing this outside it at a 
remote village. The High Oourt, however, reversing the District Judge’s 
decree held that the parties, if eo minded, may ordinarily agree that evi- 
dence be taken in a partioular way, and that the proceedings did not affect 
the Jurisdiction of the Court (Ramaya v. Devappat!)). Bhis important ruling 
will enable Oourts in future to examine with the consent of parties, 
witnesses at the place of diapute, which will save considerably the un- 
necessary examination of a large number of witnesges and waste of time, 
facilitate verification of the evidence, and expedite judicial proceedings. 
There would be at times much inconvenience atf®ntling journey to a distant 
village and difficulties of board afd lodging. But a consideration for the 
difficulties of the parties to produce the necessary evidence to enable a judge 
to grasp the situation ata distance from the scene of dispute, might be 
deemed sufficient by™a generous judicial officer to undertake the trouble of 
a tedious Journey and inconveniences of a stay in a remote uncivilized 
village. Pi 


(1) (1905) I. L, B: 30 Bom, 109, 


: 
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5. An important provision in the Civil Procedure Code, 1882, dictated by 
agonse of humanity, is that contained in s. 108, which enables Courts to set 
aside an « parts decree when sufficient cause is ahown 

Beting Pak parte for the defendant’s non*appearance at the first hearing 

of a suit. The difficulty has, however, been raised as to 
whether a decree passed at an adjourned hearing after the defendant had 
appeared at a previous hearing, amounts to an a» parte decree, which can 
be set aside under s. 108. The Bombay High Oourt in the case of R. A. Ail- 
dreih v. Sayaji(1) held that a defendant is entitled to avail himself of a. 108, 
Oivil Procedure Code, where an ax parte decree is passed against?him at an 
adjourned hearing. In the Full Bench decision of the Calcutta High Court 
in Jonardan Dobey v. Ramdhone Singh (2) it was held, after reversing a 
previous ruling on the point, thats. 108 applies to every case in which a 
decree is passed ex parte against a defendant either under s. 100 by reason 
of his non-sppearance at the first hearing, or under s. 157 at an adjourned 
hearing. 

6. The principle has been extended to cases in which its applica- 
tion wotld not at first sight be so obvious. As early as 1867 it was 
held by the Bombay High Court that the decree in a suit in which the 
pleader was duly appointed on behalf of the defendant but not instructed 
to appear was ew parts, which could be set aside on sufficient reason being - 
shown for failure to give the pleader the necessary instructions (Bhima- 
charya v. Fakirappa(t). In an Allahabad case Shankar Dat v. Radha 
Krishna (4) the defeudant appeared by pleader, who obtained several ad- 
journmentsfor putting in the defendant’s objections. Onthe last ooca- 
sion the case came for hearing, the pleader stated that no one had come 
to him on behalf of the defendant that he had no instructions and that he 
could not go on with the case, The Court thereupon proceeded with the 
case and decreed fomthe plaintiff on the evidence on record. The High 
Court held that the decree was ex parte within the meaning of s. 108, Civil 
Procedure Code. In a similar caso'on an application for the exercise 
of Extraordinary Jurisdiction, No. 192 of 1903 (5), the Bombay High Oourt 
(Jenkins O. J. and Batty’J.) held ss follows:— ° 

“The learned Judge has gone very fully into the matter and his judgment 
discloses circumstances which, if the casg does not fall precisely under the 
terms of s. 108, O. P. O. would certainly induce us to hold our hands from 
interfering under s. 622, 0. P. 0.” 

Recently, the Bombay High Court has.gone sf fares to hold that the 7 
Small Oause Oourt, Bombay, has inherent power to deal with an application 

(1) L L. R. (1895) 20 Bam. 340 (4) LL. B. (1897) 20 All 195, 
(3) L L. R. (1896) 28 Oal. 738, (5) Unreported. 
(8) (1867) 4 Bom, H. O, R. (a 0,) 206 
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to set aside an order made ew parte and to set it aside upon a proper cause 
being substantiated (Tyeb Beg v. Als (1)) 
7. Section 266 provisos (a), (b) and (o), afford Courts opportunities for defl- 
ing with poor judgment-debtoys with mercy combined with justice. With 
ania tas reference to clause (a), which exempts necessary wearing 
attachment, apparel from attachment, attention may be drawn to the 
important decision of the Bombay High Oourt in Appéna 
v. Tangamma (2) to the effect that “having regard to the universal practice 
among Hindus for a married woman to wear a mangaleutra during the life 
time of her, husband without ever removing it, it mustbe regarded as a part 
of her necessary wearing apparel &c. and is therefore not liable to attach- 
ment,” The expression “materials of houses and other buildings belonging 
to and oceupied by an agriculturist” used in s. 266, ol. (0), is meant to exempt 
a particular clasa of houses and buildings from attachment—not merely lose 
materials of buildings and those only. The exemption extends therefore 
to a house dwelt in by an agriculturiat ag such and the farm building, 
appended to such, Radhakisan v. Balvant. (8) i 
8. One of the weak points in the administration of justice in Iņdia and 
for the matter of that in every civilized state, is the immense power which 
Power of Courtato in. *he ministerial officers of the Qourts of justice enjoy in 
tarfere suo motw to st gelling properties, especially immoveable properties 
au om in execution of decrees, which powers are more often 
oa than not abused for their own self-aggrandisement 
in the interests of unscrupulous parties. The only remedy which a decree- 
holder or judgment-debtor in India, whose immovesble property is sold with 
little or no regard to his interests has, is to apply under section 311, 
Civil Procedure Code, to set aside the sale on the ground of material 
irregularity in publishing or conducting it. Section 312 provides that if no 
such application is made, or if such application be made and the objection 
disallowed, the Court shall confirm the sale as regards the parties to the 
suit and the purchaser. On the other hands. 314 provides that no sale of 
immoveable property shall become absolute until it has been confirmed by 
the Court. . i e e 


9. Now can a Oourt suo motu by powers inherent in it refuse to con- | 


firm under s. 314 a sale which it has reason to. elieve has beon irregu- 
larly conducted, though no applicafion has been made to set it aside. That 
s. 312 is not conclusive of any further proceedings for setting aside a sale 
is clear, because the ferye next section (s. 313) authorizes getting aside 
a sale on the application of the purchaser at the sale, though there has 
been an order passed under s. 312 confirming the sale as regards the 
(1) T. L. B. (1906) 81 Bom. 45, (3) (1888) L L/B, 7 Bam, 880, 

(3) I. L. B. (1684) 9 Bom, 104, ` 








ats 
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purohdesr as well as the parties to the suit. Can we not then hold that 
s. 314 stands apart by itself independent of ss. 311 and 312, go as to enable a 
Cotirt to cancel a sale, which it has good reasons to suspect has been irregu- 
larly conducted, though the judgmont-debtoreor decree-holder from poverty, 
ignorance or other sufficient cauge’has not applied for setting it aside? If the 
Court held back ita hands and confirmed the sale in these circumstances, 
would it not condone a material irregularity of its own officers? Has not 
a Court inherent powers, though not specifically provided for in the Bro- 
cedure Code, to act suo motu in order to correct an irregularity of its officers 
which must be deemed to be ita own ? ° 

10. The recent rearrangements of the establishment of Sub-Oourte in the 
Bombay Presidency have relieved Naszirs of their duties as Olerks of Courts, 
and thus render it possible to depute them for supervising execution of 
decrees, specially sales of immoveable properties, and in inspecting the 
work of the bailiffs in general. This measure will, it is hoped, have an 
effect in decreasing the abuses of powers too frequently occurring in the 
hands of our not over scrupulous bailiffs of the mofussil. Sofaras Sub 
Judges are concerned, it will be recognized that there is no function, 
which calls for their greater vigilance, than the controul of the execution 
work, at least out of s merciful consideration for the misery entailing 
onthe poor ignorant parties by the irregularities of execution officers. 

11. Under s. 337 A, Civil Procedure Code, a Court may disallow an appli- 
cation for arrest of a judgment-debtor or release one, if already under arrest, 

on such terms as it thinks fit, if he is found from 
Arrest cot denen poverty or other sufficient cause unable to pay the 
deoretal amount. This section gives a wide scope for 

the exercise of mercy by a Court of Justice, which, however, is seldom done. 
In exercising the prerogative of mercy, the question would arise whether a 
Court might allow thp decretal debt to be paid in instalments, under the 
authority of the words “upon such terms as it thinks fit”, and this notwith- 
standing the provisions of s. 210, which prohibits grant of instalments 
gfter the passing of a decree in a suit without the consent of the decree 
holder. It may be argued, perhaps rightly, that s. 210 which finds its place 
in Oh. XVI (about judgmgnés and decrees) ceases to have operation once pro- 
ceedings in execution under Oh? XIX commence and that s. 337A should be 
read without being affected by s. 210 or that the latter should be inter- 
preted as subject to the former. Besides an unéonditichal rejection of an 
application for arrest of a judgment-dehtor or ‘tis rlease may be less 
welcome to the decreo-holder than a conditional one compelling payment ° 
of the decretal amount in igetalments or after a certain period. It would be 
only an act of mercy seasoned with justice. 
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12. Among the enactments of Lord Ourzon’s administration having far 
reaching consequences, is Act VI of 1899 (the Indian Oontract Amendment 
Act), by which s. 16 of the Act of 1872 is repealed and 
Bxorbitant interest a new provision substituted for it, a new a. 19A is added 
and s. 74 is amended. We might here Invite attention to the recent de- 
cision of Davar J.in Poma v. Gillespie (1) applying as. 19 and 19A in 
reducing an exorbitant interest varying from 60 to 75 per cent. to 24 por 
ceñt. Section 74 as it now stands settles once for all the old controversy 
about the penal character of a stipulation for increased interest from the 
date of default and paves the way for the exercise of alittle humanity on 
the part of Courts towards debtors who have been helpless victims in the 
hands of rapacious savkare. 
13. The Dekkhan Agriculturiats’ Relief Act, 1879, was enacted with a view 
to relieve agriculturists and other debtors in certain parts of the Dekkhan 
and portions of the Act have been extended to the 
Dean Lene aa whole Bombay Presidency. The object of the Act is to 
relieve poor debtors against the rigid rules of procedure 
usually enforced in Courts of Justice. It is unnecessary to dwell at length 
upon the several provisions of the well-known Act. I would draw attention 
to one or two of them that are neglected in our Courts. For instance s. 12 
- of the Act requires that when the amount of a claim is admitted, the Cour, 
should record its reasons in writing for believing that such admission is 
true and is made by the debtor with a full knowledge of his legal rights as 
against the creditor in case itdoes not think itself bound to inquire into the 
previous history of the transaction. This rule, I am afraid, is honoured more 
in the breach than observance, and many a judge, who scrupulously observes 
it, must have often wished for a printed form to fill in instead of having to 
write the reasons required in so many cases coming before him. 
_ 14. Another section that comes in rarely for enforcement is s. 15 O, which 
empowers Courts to order payment of the mortgage debt in instalments 
in suits for possession of the mortgaged property. The 
Bait by. Orina fo: section, 1t must be noted, applies to suits by mortgagees 
mortgage. baséd on the mortgage itself—“not through the intors 
vention of a lease of the property to the mortgagor, 
In case, however, of a suit by an psufructusry mortgagee for ejectment of 
the mortgagor from mortgaged property, the suit being based not on the 
“mortgage, but on a lease executed by the mortgages, 
pat! AN iy for avhich has rup its time, the question may arise whe- 
possi bami ona ther the lessee may resist the claim on the ground that 
' the mortgage debt has been discharged or that he is 


(1) (1907) 9 Bom. I. R. 143, See howover,the (1806) LL, R. 84 Cal, 160 
P. C. ruling in Sundar Koor Y, Rasham Krishen, 
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prepared to discharge itin the manner contemplated in s 62 of the 
Transfer of Property Act, 1882. A suit instituted under(1) that section would 
begegarded as one for ejectment and not for redemption, and the mortgagor- 
lessee being in peaceful (though adverse) possession of the mortgaged pro- 
perty, oan he contend that he is entitled to retain possession of the property 
by satisfying the conditions of s. 62 of the Transfer of Property Act ! 

15. Whore the relation of landlord and tenant exists between the claimant 
and defendant, the landlord need not prove his title, but only the expira- 
tion of the tenancy ; for a tenant cannot in general dispute his landlofd’s 
title, unless a defect in the title appears on the lease itself. But nevertheless 
he may show that his landlord’stitle has expired by assignment, conveyance 
or otherwise (Doe dem Marriott v. Edwards (3); Walton v. Waterhouse (3) ). 
This contention, however, it has been held, cannot be raised without 
actually and openly surrendering possession to him or being evicted by 
title paramount, or attorning thereto, or at least giving notice to his 
landlord that he shall claim under another and a valid title 4). The tenant 
it haa been further held must give up possession :and then if he has any 
title aliunde that title may be tried in asuit of ejectment brought by him 
against Ris former landlord (Vasudev Daji v. Babaji Ramat). This was, 
however, a case in which the tenant resisted the claim for recovery of 
possesion by the landlord on the basis of a title previous to the lease and 
had admitted payment of rent after the expiry of the lease. Here we have ° 
the case of a defendant holding, asa shield against the mortgagee’s claim 
for possession; the alleged exhaustion of the mortgagee’s right to the 
mortgage and his (mortgagor's) being in actual peaceful possession 

of the mortgaged property. 

16, Had the mortgagor, without having had possession of the property 
under a lease or license from the mortgagee, taken forcible or even peaceable 
possession of it on the ground of having satisfied the conditions implied in 
8.62, Transfer of Property Act, the Specific Relief Act, 1877, or the Bombay 
Mamlatdars’ Oourts Act 1906, or such similar Act in other Provinces, might 
be called in requisition to eject the mortgagor; but “subject to such provision 
there is no reason for holding that the rightful owner so dispossessing the 
owner is a trespasser and may not rely for the support of his possession on 
the title vested in him, as fie may clearly do by English Law” (see Bandu 
v. Naba(8)). Likewise may not a mortgagor-lessee, barring any action 
that may be taken against him nnder the Mamlgtdars’ Qourts Act or some 
such similar Act, claim to continue his possession, one the title or right to 
possession under s. 62, Transfer of Property Act? b 
(1) Gour’s Law of Transfer Vol. Ii p.671 (4) Page 10% Ameer All & Woodroffte’ Law of Evidens, 


(2) (1884)5 B, & Ad, 1065 4 (6) (1871) 8 Bom. H.C, B. 175 
(3) 1 Wms, Saund 4101, (6) (1890) L L. R. 15 Bom, 241 
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17. In applying s. 15 B of the Dekkhan Agriculttirista’ Relief Act and 
directing that the mortgage’debt should be paid in instalments, it must be 
borne in mind that a Court would be acting contrary,to 
eter ender D. A. A. lawin directing in the same decree sale of the mort- 
gage property on default of payment of any of the 
instalments. The decree ought tobe to the effect thaton failure to pay 
the instalments as directed, the decree-holder “will be at liberty to apply 
to the Court for such order as he may be entitled to under s. 15 B, sub- 
s. 2, of tho D. A. R. Act” (seo Pandarinath v. Shankar (1)). 
18. One of the important relaxations of the ordinary Oourt fees exactions 
isthe exemptions from them conceded to certain suits, applications and 
documents, filed in by agriculturists (see Govt. Noti- 
fore anm Court foation No. 4660, dated 10 Sept. 1889). A curious 
by agriculimriss question has arisen in many of the districts to which 
only some parts of the Dekkhan Agrioulturista Relief 
Act have been extended by the Government of India Notification No. 4144, 
dated August 1905. Under Notification No. 2092, dated 29th July 1880, plaints 
in redemption suits by an agriculturist could be exempted from Court fees 
as appears implied in Dagdu v. Balwant and Lawuman v. Ramji, so also 
plaints in redemption suits would, under the Notification of 1889, be exempted 
from Court fees, in districts where the Dekkhan Agriculturists Relief Act is 


“in force. But as the Notification provides for remission only“ within 


he districts in the Bombay Presidency where the Dekkhan Agriculturista’ 
Relief Act (XVII of 1879) is in force, the question is whether the privilege 
of remission, which should be strictly interpreted, can be applied ina 
district where only some of the provisions of the Act are in force, though 
they include the provisions relating toredemption suits. In some Courts 
the question has been answered in negative, while in others in the affirma- 
tive, and suits by agriculturists in redemption cases have been exempted 
from Court fees. The difficulty may perhaps be solved by the issue of a 
fresh notification by making the point clear. 

19. In my article in the January Number of the Bombay Law Reporter, 


- 1904, on the subject of Kapoution of Mortgage Deoreeg, Isuggested a number 


ana eee ae of rules of procedure i in executing such decrees as being 
Inte for sale or foreclosure more or less in consojance with the tendency of the 

Bombay High Uourt decisions. A supplementary Oir- 
otlar (No. 1195 of 22 July 4004 (2)) was issued by the High Court making 
certain rales in the mbtteg, which differ but slightly from the rules suggest- 
əd. There is, however, one important point on which there is a difference, 
and that for the benefit of the debtor. It was’ suggested on the authority 


(1) (1003) 8Bom L I. 488, (3) p, 1008 of the B, G Gazette: Part 1, 
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of the Madras High Court that *In case of an applicatian under s. 89, 
Transfer of Property Act, for an order absolute, s. 248, Civil Procedure Code, 
applies so that notice should be issued to the judgment-debtor if the decree 
nisi is more than a year old (Nurayana v. Papayya (1)). But no much notice 
need be given if the application is made within a year after the date of the 
decree, as s. 89, Transter of Property Act, does not require any notice to be 
given (Krishna v. Muthusams (3)).” The Bombay High Court Circular, 
however, directs that no order absolute for foreclosure or sale shal¥be 
passed except on notice to the opposite party, unless the Court otherwise 
directs. ° 
20 Law’s dolays and uncertainties is an old-standing charge against our 
Courts : in some Courts, it is said, the state of things is a perfect scandal. 
P Unnecessary delays may be saved by a stricter enforce- 
Lawa Deamand) ment of 8. 158, Civil Procedure Code, which requires 
that tho hearing of evidence onco begun should be 
continued from day to day ; of s. 159, which requires the closing of a case 
when a party to whom time has been granted fails to produce his evidence or 
to causs the attendance etc, and of s. 128 requiring one party to call upon 
another to demand admission of genuineness of documents etc. Leniency in 
such matters may be as much misplaced as it may be injustice to the other 
party. In any casethe bad reputation of our Conits must be regarded as a 
greater evil than theevil of cruelty and injury to a careless or lazy litigant. 
21. Uncertainties of law frequently arise from the framing of vague and 
insufficient issues based on sufficient materials. We could improve matters 
by insisting on the following points:—(a) production of documents and list 
of documents with the plaint as required bys. 59; (b) a clear and full states 
ment of the contentions in the plaint,written statement, reply and rejoinder; 
(c) examination of the parties or persons in their behalf able to answer 
material questions ag contemplated in Ch. IX; (6) the production of the do- 
cumentary evidence atthe first hearing, which has not been previously 
filed; (d) and the framing of precise, exhaustive and explicit issues on the 
gbove materials as required by ss. 147 and 148. 
22. The hardships to farties and witnesses arising from criminal cases 
dragging their weary length from day to day, ai times with several long in- 
k conveniont* intervals and aga variety shitting from 
caster ret a place to place, are well-known. It is well in such cases 
to bear in mind the immens® cost, tô the accused espe- 
cially by way of payment to pleaders who charge By day and exact travell- 
ing charges. The High Court in Circular No. 33 ( Oriminal Circulars 
Book) especially exhorts Magistrates that priority should as a rule be given 


(i) (1898) I. L R. 22 Mad. 133. (2) (1001) I. L, R. 25 Mad, 56, 
315 
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to criminal work over other work and that every effort should be made to 
reduce as faras possible the hardship to parties and witnesses which the 
proceedings entail. Magistrates are also advised while on tour “to take the 
utmost care to let parties ande witnesses know the place and hour fixed for 
their appearance end do everything in théir power to avoid putting them 
to any unnecessary inconvenience.” The advice to Magistrates of the 
Chief Justice in Girjashankar v. Gopalji (1) may also be repeated here :— 
“We earnestly hope that those judicial officers whose official movements 
may leave them open to this charge, will strive to exercise their powers 
with such wonsideration for those who appear before them as will secure 
‘them from any imputation of misconduct in this respect.” 
_ 23. Tho hardships of criminal trials are all the more felt when the accused 
are not released on bail in non-bailable offences. Though the rule in 
respect of non-bailable offences is that bail should 
Se fe dosed in not be taken except in special circumstances (vide 
Emperor v. Nensi Haneraj ()), it should not be 
forgotten that under s. 497, Criminal Procedure Code, an accused person 
charged with such an offence may be released on bail, unless therg appear 
“reasonable grounds for believing that he has been guilty of the offence”. 
We may invite attention here to the observation of the Lord Chief Justice 
.of England in R. v. Charles Rose (3) that “bail was not intended to 
be punitive but only to secure the attendance of the prisoner at 
the trial” and his recommendation that “bail should always be given except 
in cases where there is a probability of the prisoner's escaping”. In Imp. v. 
Sadashiv Narayan Joshi), Mr. Justice Parsons expressed a hope “that Ma- 
gistrates will be always lenient to accused persons, at any rate until they 
are convicted.” If Magistrates pause to take astock of the cases in which the 
accused not released on bail were acquitted by themselves or in appellate 
Courts, would they not feel a oompunction that they had missed opportu- 
nities for seasoning justice with a little mercyt g 
24 While Criminal Courts may at times be open to the charge of being 
over strict, Civil Courts may bè open to the charge of being over merciful to 
litigante and witnesses in their Wourts, against whome 
criminal proceedings can be stagted and conducted by them 
in cage of offences referred to in a. 195 of the.Crimizal Procedure Oode under 
Chapter XXXV of the Oode. There? may be districts in which suits are 
fraudulently instituted, andewhere clear evidence should be forth-coming 
against a suitor of makings falae claim ina Court of Justice or frandu- 
*lently obtaining a decree, he would beliable to prosecution under as. 209 
and 210 of the Indian Penal Oode. One or two Successful prosecutions would 


(1) (1905) I. L. R. 30 Bom, #41; 7 Bom. L. R, 951. (3) 2 C. W. N. cov. 
(2) (1906) 8 Bom, L. R, 426, (4) (1898) I. L. R. 29 Bom, 549, 


Justios with Moroy 


no. 6] JOURNAL, 115 


have a whole-some check on fraudulent litigation, where it may be com- 
mon, In general it may be observed that.a more vigorous action by Civil 
Céurts under Chapter XXXV of the Oriminal Procedure Oode will have an 
effect in purging the administration of justige considerably of many abuses 
of the privileges allowed in our Courts of Justice. 

25. If there is one reason more than another which accounts for the 
miscarriage of justice in many cases, it is the ignorance of the latest 
er te developments of law, an ignorance which has little 

Bar Libraries tO excuse for. Few judges and lawyers can afford, how- 

ever, having a law library of their own or replenishing 
it with new editions of the standard works or new works with the same cele- 
rity as they issue from the press. Government do not as a principle furnish 
Sub-Judges’ Courts with any other books than official publications. In these 
circumstances the only means to meet the want felt of up-to-date legal works 
is, for the Bench and Bar in each Oourt, to start Bar libraries out of their 
own funds. Attempts made by the generous gentlemen of the Barin three 
Courts during the time I presided over them since 1901, have met with con- 
siderable success. Tho easiest way I have found of getting funds isto goon a 
system of advance subscriptions exempting contributors of certain lump 
sums (subject to a minimum say of Rs. 25) from monthly subcription for a 
number of years in proportion to the amount paid in advance. In this way we . 
can obtain at once all the latest important works of law for the library, to be 
replenished again periodically. There is, I think, no cause in which charity 
and generosity to the overtaxed litigants ought more forcibly to appeal to us 
than this measure to enable us to deserve the salaries or fees paid us. How 
far Government would be disposed to come to the aid of Bar libraries founded 
with generous contributions of private individuals, in the shape of a grants- 
in-aid, or otherwise, is a matter which it is too early to anticipate. But self- 
help must be a preliminary condition to any State aid. An initial expendi- 
ture of Rs. 400 to 600 is a sine qua non for starting an institute of the kind I 
mean in a Sub-Judge’s Court in the mofussil, to be gradually improved with 
the monthly current subscriptions of the Judieial officers and pleaders who 
*annot or are un-willigg to contribute a lump sum, in advance. 

26. There is another matter which calls for the attention of Sub-Judges and 
pleaders in the mofussil nd for which their purses may be opened with much 

use to themselves fnd the litigants. There are a large 

Calera 2 aag number orders issued by the High Court and District 

Judges, as a result of periodical inspections of Courts 
and judicial conferences &c., laying dowf rules of pr&ctice in elucidation 
of High Court Circulars, whicl are not contained in the High Court Oireular 
Book. Many of these ord¥ra lie buried in old files which are not easy of 
access. There are also many old practices of mofussil Courts, which are 
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sanctified by their antiquity, on which however there is no uniformity. In 
the several Courts occasionally the old practices are changed by a new Sub- 
Judge or even a Clerk of the Court without hia superior’s sanction. Henke 
‘the necessarity of having a cojlection of the Standing Orders or Rules of 
practice, and in order to place them within the easy reach of the ever in- 
creasing number of pleaders, constantly changing judges, nazirs, clerks and 
karkuns, it would be of immense use to print the collection. The cost of 
publishing a collection cannot amount to more than Rs. 25—an estimate based 
on ‘ny actual experience in one Oourt—which could be met by selling 
copies to members of the Bar, karkuns and others. 


27. In conclusion, it would not be out of place here to recommend to 
judicial officers and lawyers as an humanitarian study as well as in fur- 
Siar haa therance of the canse of science (ethnography, comparative 
and customs. law and history, sociology &o. ) the interesting work of re- 
search into castes and customs, which while contributing to 
the lore,* small as it ig on these subjects, would rouse in us deeper sympathy 
with the human beings with whom we are brought into daily contact by 
our dry and cold official or professional duties. 


28, In making these suggestions with a view to bringing to bear upon 

our work our hearts as well as mindsin due harmony, the writer must 

. confess to a need of being repeatedly reminded of them himself. Hence 
his anxiety to seo them in print for both his own and hia friends’ use. 


ti 


REVIEWS. 

An Epitome of Hindu Law. By CunotataL Karsanpas Mos, Vakil 
High Court and Fraauer A. Rawa, B. A. LL. B., kkil High Court. 
Bombay. Demi 8 vo., pages X and 198. Price Re. 3%. 

i Wk cordially welcome a new edition of this very ‘uBefal publication. The 

, present edition contains all decisions repofted, since the publication of 

. the last, and it has been carefully revised. This Epitome is so well-known 
to the student world thatany further commendatidh is hardly necessary. 


As a hand-book for revising Hindu law when exagination is at hand it is 
very valuable to students. E 


*Bee—Abbe Dubhole—Manners ang custonsof qf India. Draft Monographs published by R. R. 
the Hindus by Beauchamp (Spd Bditlon, Oxford Enthoven Esq I. C. 8. The Jowrnal of the 
11906). Steele The Laws gad Ofstoms of dho = Anthropological Sooiety, published by 8. M. 

o Hindu castes (London 1868), Bombay Gazet- Edwards Esq, I. C. B. Contributions to the 
tors and other District and Provincial Gaxot- two last “would, I believe, be welcome. 
teers, Oonsus Reports, Eihnographic Survey 


ana 
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The Principles of Indian Oriminal Law. By Erro R. Watson, LL. B. 
Barrister-at-law. Lonpon: Sweet and Maxwell, Ltd., 3, Chancery 
e Lane, W. 0. 1907. Demi 8 vo., pages xIx and 180. Price Rs. 5. 

As a lecturer to the Council of Legal Education, Colombo, the learned 
author of this book delivered a course of lectures on Criminal law of 
Oeylon, which consists of the Indian Penal Code with such modifications, 
omissions and additions as local circumstances required. The author 
says: “This little book is strictly limited in scope. It does not attempt to 
explain or even allude to every section, or evon Chapter, of the Penal O8de. 
Ihave said nothing, for instance, of offences against public justice, or of 
the application of the Penal Code to public servants...Most of the book, 
therefore, is a discussion of abstract terms, of general principles of rospone 
sibility and irresponsibility, and of what elements are to be understood as 
involved in such offences as unlawful homicide, theft, cheating, forgery and 
the like.” We find that the book ismerely an introduction to the cardi- 
nal sections of the Code which are not even reproduced. Taking into consi- 
deration the scope of the book as well as its price we are afraid it will 
hardly find favour with students for whom it is primarily intended. 





ik Oud Digest. By Panpir Goxaran Yartu Misra, M.A. LL. B, Vakil 
High Court. Luoxxow-: The Anglo-Oriental Press. 1906. Roy. 8vo. 
Pages xxiii and cols. 1776. Price Rs. 10. 


THe learned compiler of this Digest, who is ‘also the Assistant Editor of 


the Oudh Cases, deserves to be congratutaled upon the success which has 
attended his efforts. The Digest embodies all the Oudh cases reported in 
the various series of reports from 1859 to 1905. There are some features which 
call for ‘special notice. Wherever a particular case is ‘ovorruled, followed,’ 
‘referred to, or distinguished, this circumstance is noted below the case in 
the Digest in heayy type: and the points upon which it is judicially noticed 
in subsequent c are succinctly stated. For example the case of 8. P. 
Kain v. Kashmiri-Bartk Pimited (1 O. O. 155) is digosted at column 510 of 
this digest. This is Pligheéd>by the statement: referred to in 6 O. C.61, re 
nature of proof as to substantial i injury in irregular sale—s. 311, 0. P. C; 

and dissented from # 8 O. C. 409, rs no sanction having been obtained 
under s. 20 of the Oudh Davs Act. Secondly, the book abounds in cross-refer- 
ences. And below each cross-referencethe reader is not only referred. like 
other digests, to the principal heading under which that case has been 
noted, but the case to which the reference relates is also noted. The table 
of cases ig arranged upon two systems: ,one under the usual alphabetical 


system : and the other according tothe serial number and paging of the 


volumes where the caseg are reported. Thus, the compiler has spared no 
pains to minimize the labour of his readers. And we have no doubt that 
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the book is sure to command a large sale in the Districts governed by the 
Oudh Laws. - 


The Annual Digest of Indian Oases, 1906. By 8. SRiNIvAsa Arran B. A. B'I., 
Vakil High Court, Madras. Maneras: The Ananda Steam Press. 1907. 
Roy. 8vo. Pages 15, and Ools, 450. Price Rs. 3, 

THe Annual Digest of Indian Oases, like the English Annnal Digest 
by Mr. John Mews, is prompt in its appearance andcommendably concise. It 
fuxther serves to keep Woodman’s Digest of Indian cases quite up to 
date. The latter, it will be remembered, brings the cases down to 1900. And 
Mr. Aiyazs commenced hia series of Annual Digesta from 1901. He has juat 
finished the period of the first five years of its existence: andt he announce- 
ment that a consolidated digest of the five volumes from 1901 to 1905 isin 
progress, is quite opportune. Mr. Aiyar has removed the reproach which 
Bir Federick Pollock hasso tellingly cast upon the system of the law digesta 
in India, in the introduction to his Tagore Law Lectures for 1894. But this 
does not in any sense legsen the responsibility of the Government of India 
in the matter. It is six years since Woodman’s Digest has made ita appear- 
ance and its first supplement which is published only a short while ago, 
covers the period of 1901-1903. We suggest it to those who are responsible 
that the Government should take upon itself the issuing of Annual Digesta 
and condense them into digests quinquennial,decennial,and quidquinquen- 

“nial, somewhat onthe lines of the Digests prepared by the Incorporated 

Council of Law Reporting for England and Wales. 








An Indes of Cases judicially notiosd: 1905 and 106. By T. 8. SUBBRAMANIA, 
Arrar B.A.B. L, Kumbskonam. Tanjore: G.S. Maniya & Oo. 
1907. Roy. 8 vo. Pages viii and 158. Price Re. 1-8-0 

Any book of reference which serves to lighten the task of the busy lawyer 
ig decidedly welcomo. Viewed from this point, we welcome the publication 
before us, however much we may differ from the learned compiler as to the 
manner and method of his work. The second edition of Mr. Nambyar’s Index 
of Cages judicially noticed is brought down to 1904. The present book seems 
to all intent and purpose a continuation of Mr. Narabyar’s book, and yet if 
is constructed on a different system. The cases judicially noticed are not ar- 
ranged alphabetically : they are arranged according to their citations. This 
involves the necessity of frequent r&ferences before one reaches the case he 

is in search of. , ° 


.  RECENT*ENGLISH CASES. 


DevaMation—Libel—Privileged Ocoasion—Prblication to clerks of coom- 
pany—Privilege—Reasonable and ordinary course of bueiness.. Where 4 
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business communication containing defamatory statements concerning 
the plaintiff was made byghe defendants, a company, to another company 
on’s privileged occasion, and, for the purpose of,and incidentally to, the 
making of the communication, the defamatory statements were, in the 
reasonable and ordinary coutse of business, published to clerks of the 
defendant company:— 

Held, that the privileged occasion covered such a publication of those 
statements, which was therefore not actionable. Edmondson v. Birch & Qo. 
Ld., and Horner 1907] 1 K. B. 371). 

Lrpni—Obeoense—Publication—Atding and Absiting—Advertwements in 
a Newspaper. The defendant inserted in a newspaper of which he was 
the editor advertisements which, though not obscene in themselves, related, 
as he knew, to the sale of obscene books and photographs. A police offlcer 
wrote to the addresses given in the advertisements, and received in return 
from the advertisers, who were foreigners resident abroad, obscene books 
and photographs. The defendant was tried on an indictment charging him 
with causing and procuring obscene books and photographs to be sold and 
published, and to be sent by post contrary to the Post Office (Protection) Act, 
1884, 5.4. The defendant was convicted: Held, that the conviction was 
right. The King v. De Marny ( [1907] 1 K. B. 338). 

VENDOR AND PURCHASER— Resoission— Reasonable ground—Small Oon- 
tingent Inoumbrance—Refusal of Purchaser to acospt Indemnity—Notios 
of Resctesion —“ Without Prejudios.” A purchaser is not bound to accept an 
indemnity for a contingent incumbrance, however small the amount or 
remote the contingency, but is entitled to have it discharged. 

Refusal to accept an indemnity is not in itself a “reasonable ground” for 
rescission under the usual condition. 

A notice of rescission signed “without prejudice” is void. In re Weston 
and Thomas’ Contract ({1907] 1 Oh. 244.) 





NOTES OF CASES. 





[Ths importaniMhnes will be fully reported kereaftor,] A OJ, 
[ Cor. Ohagdquarkar and Pratt JJ.) re 
(Joint appeals No, 07 and 557 of 1905). March 14, 
Husband and wifo—Restitution qf conjugal rights—Oaste—Exoommunioation from Bar Juu 
casts—Hushand must be readmitted into oaste before he oan compel hisewife to ro v. 
with kim—Mussalman Kharvas. Jisa KaL 


In a sult by the husband, who is sxeommunicated fråm his caste, for the restitution 
of conjugal rights against hls wife, itis open to the latter to require thathe should 
get himself readmitted into the case, before she la compelled by the Court to go and 
live with him as his wife. 


{ š 
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This principle applies to the Mussalman Kharva community at Broach. 
Mr. Markand N. Mehta, for the appellant. 


Mr. K., N. Koyagi, for the rospondant. Deores varied, è 





[ Cor. Uhandavankar and Pratt JJ.) -~ 
; (Oriminal 4 ppeal No, 541 of 1908). 
A. Og. J, Indian Ponal Code (Act XLP of 1800), Seos. 406, 109—Oriminal breach of trust— 
Abstment, , ; 
1907 Penran on a een a oe ee ee aoe 
March 14, be the element of dishonesty. 


— æ Before it oan be presumed that a person has wilfully muflered another person to 
EuraroR  misappropriate monoy, it must be shown at least that the former knew that the 
v. latter was golng tomisppropriato and yet stood by and allowed the offence to be 
NAGAPPA committed: 
MALKAPPA Mp, M, y. Bhat, for the aocused. 
uez Mr. M. B. Chaubal, Government Pleader, forthe Crown. * 
Contiction and sentences rororsed, 





A [ Cor. Jenkins 0. J. and Beaman J. | 
1907 (Second Appeal No. 286 of 1906). 
Mara 18 Fraud——Party to a fraud— Estate conveyed to a benamidar—Plaintiff not entitled to 
T P rely upon his fravd—Defendant not entitled to rely upon kis fraud in defence. 
Suiptus Whereas fraud has been carricd into effect, a party to lt cannot as plaintif plead 
. ” GAPA the fraud to vitlate the transection. 


t: Is isnot open toa defendant to plead his own frandasan efectivo answer. toa 
Hinasa claim to immoveable property conveyed by him to a benamidar. 
Alr. V, M. Mone, for the appellants. 
«Mr. G. 8. Mulgacaker, and Mr. 5. A. Hatitagdl, for the respondant, 
Deores reverred, 


tema 


IB [ Cor. Jenkins 0. J.4Chandavarkar and Beaman J J. } 
™ (ivil A pploation No. 178 qf 1901.) 
1907 Oicil Procedure Code (Aot XIP of 1882), Seo, 203—Provincial Small Causes Courts 
March 90, 408 (IX of 1887), Seo. 38-—Judgment— Reasons for the fudgment—Subordinate Judge 
tavesied with Small Oayse Courts powers, 
© Ninayay Tho Court of a Sabordinats Judge invested with Small Canse Court powers ise 
v. governed by paragraph 1) of s.'3208 of the Code of Civil Procedure. The judgment 
Beagv writ in by a Subordinate Judge, as a Court of Small Causes, need not, therefore, com 
Tw tain more than the polntsfor determination and the decision thereupon. 
Mr. P. B. Skingns, for the applicant, 
Mr. A.Q, Desai, far the opponent, 


¢ 





0. 0. J. » 
‘e * [Cor. Jenkins, O. J., and Beaman J. 

w Guardian, testamentary, cannot be appointed under any statute bylHindu fathor— 
March 93. Indian Succession Act (X of 1865) s, 40—Cirtt Profedure Code (Act X of 1882) s.440, 
BUDHTLÀT: A Hindu father has no power to appoint a testamentary guardian under any statute, 

&0. Section 440 of the Code of Clvil Procedure doos not apply to all guardians, 
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Five schools aye, howev r, NOW goierilly ‘accepted his division into. 
schools isef great use in dra ving attention to differences that do. certainly © 
exist among them. And historically, Indian thought has been familiar with o 
. the idea of schools from almost the Vedic period. Vedic schools areknown by 
the name of Sdklide or Branches,—a term which seems more appropriate, as it 
eat once suggests that although there are differences in detail, the root princi- 
ples are the same. The Vedic schools originated in the adoption of different 
_ readings or different interpretations of the same texts, Fach Sdkhd had a text _ 
book of its own which differed but slightly from those of the other Ba. 0 
connexion with the Dharmagastras or Hindu. law, Sanskrit authors « 
of schools, though not in the same sense as we do. In Balamb atta and other 
works we find mention made of Eastern, Southern and Western schools. 
They do not use the very word ‘schools, but cite the « nions of their oppor: 
nents as those of the Easterners, Skemer a and s 30 forth. The idea, then, 
-of schools is not foreign. 
< The solution of the question of their origin is beset with difioulties The 
Judicial Committee ot the Privy Council account for their growth as tollows:— 
_ “Works universally or very generally received became the subject ot subse _ 
“quent commentaries. The commentator put his own gloss on the ancient __ 
texts; and his authority having been accepted in one, and rejected i in another 
part of India, schools with conflicting doctrines a arose lan Zo M ura 
Ny Mutturarmaling eA 12 Moo. t A o As : 




































nently practical department as a ee affects. 
, it is impossible that a spans Shoes 
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tions of any writer, however able or. ae on the other land 
in consona Vith reason to ruppe that the success or failure cof 


: k agion to which the author eld This is true “of ie eine autho. 
-_rities only—not of those which are subsidiary. They were all written either | 
ed iad ee or their ministers themselves or by others 1 in bein name 









em one by one a 
This was written e the ascetic: yi iets f 























a ghee This i is s the lader auithority of ihe M i 
Tt was composed by? Chandesvara Thakura, the. Minister of ‘Harasimha 
about the year 1314 a. D cp : 
Viramitrodaya. This is the leading authority next to ihe. Mitakahara 
he B nares: school, | eLhe ne te expressly, saye that he wrote it at tho 












on Yajnavalk 
as prince af the house of Silhara. Tt was written be 






rika: The leading authority in Madras. Unfortu 
abont the origin of this Work that it is imposs 
ding its author or composition. : 
ee Another leading kan in + the same s 








owas, about. the eginnin 
minister of King ` Vishaksena, ; : 
< This brief examination. shows. that, owing to. be common lew of the 


Hindus, which denied the power of legislation to any earthly ruler, every . 
ruling sovereign was obliged to have a new compilation. made of the law 


-to be administered by his Courts in order to bring it in line with the new 

order of things by incorporating new customs and discarding obsolete ones. 

That this was the object of these compilations is further 

contained i in the works themselves. | eee S 
_ Vijnaneswara, when discussing the text presnibing unequal harer for 

BORS according to the priority of birth, lays down the general principle 






- that, notwithstanding a sacred text, a practice which runs counter to the 





conscience of the community should never be practised and gives several — 
ene examples of those which had become obsolete. So alco Nilkantha 
- the author of the Mayukha, i in discussing the age of the boy to be taken in 
adoption expressly refers, on the authority of hie own father, to custom as 
justifying the adoption of a man of any age, notwithstanding texts to the 
; contrary. More than once, he expressly refers to custom as justifying him 
in the particular interpretation put by him on ancient texts. Even more 





vn ace what is a 





nage is a Lee m Viramitrodaya which was s recent noticed by Mr, 







> it the aar gives asa ‘reason egini the 
on Mitakshara’ with co to the poe 









A different 
neient texts, 
in order to. sq ze rules a porting the 
* new customs prevailing in the provinces gov : 
_ their composition. It follows from this, further, that the authoritativeness Of 

oca given work depends on the success achieved by it in assimilating theo 
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l ameme law < of ho provine l So also the quthorita avon He ¢ of a a piren ay 








at the time of _ ; 
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ise customs. When a writer extracts some cee a aei doctrin 
mir to give Shastraic basis to new pene he is bound for the sa 






gical anohaion. from the ea eleua p principles andering: ü. Jie autho 
ity in this respect has not been accepted in Southern India,’ (Mayne p. 707, 
Edn a Droniap t custom has sanctioned the more hunsay Mitakahaia does 


d enun a : the Mitakshaza and allow the. pastel eae the oe 
,tegrandf ather and a son of half brother to inherit together. Similarly _ 
so Nilkantha would have the grand-father and half-brother inherit 
__ together because they are both in the same degree (Mandlik pP 8). His _ 
opinion has not been, however; accepted even in Carat y where the Beha 
is the leading authority. a 
From this it does not follow that the works themselves do not irigas 
growth of law. As pointed out by Mr. Justice Mitra on points on which the _ 
sciousness of the community has not expressed itself, the views ade _ 
ed in thi work would be accepted as law. If, however, a paticular view _ : 
d as correct law angi is oe byt the work Howie 




































ae what is is ‘slated by el is in , aocordance with, the then paa 


Bearing this in mind, we shall now proceed to examine Mr. Justice 
Mitre’ 8 ae 





Ao agree with him. I have al lways eee | c 
that most of Ms. Mayne’ 8 theories are vitiated by his 











ral important facts bearing on the question. 
| Westerner and nurtured i ig an atmosphere of mat : 


ce to Indian 

the West are 

gs of world, while those 
of the een Be dolce to azabi hini ie escape from their temptation 
and to concentrate his energies on higheridealism and spirituality, in o 
<: order that he may befit himself for the next world. The European i is taught 

from his cradle that the summum bonum of existence i isto getas much = 
out of this world as possible, whereas the Hindus goal is to learn tobe con- 
_ tent and happy with little. Thirdly. the social fabric of the West is rear- Í 

-edon the basis of individual right, whereas that of the Hindu i is founded 
on that of individual duty and the well-being of the society as av i 
Europe, the higher a man is in the social scale, tho fewer a are ə the rest 
on his liberty. of action ; but among the Hinda the reverse is the case. 
The Mahar or the Pariah has no restraint at all. He may eat what he 
„likes, drink what he pleases: and do wha he vants, provided he does: not” 
a overstep the bounds of essential morality and positiv slaw. He should. not 
steal or rob. He has absolute. liberty of action. The udra is under some 

` restraint: He ean minister to his physical wants and comforts in any 
way he likes. Restraints on his food and drink are very few. ‘His duties 
-o religious are almost nil. The modern Sudra has imitated the higher classes 
o ad voluntarily assumed some fetters. But the Hindu code has forged al- 
most none for him. The liberty of Vaisya who is higher is much curtailed, io 
o while the Kshatriya who forms the next higher class has ma 





















































his whole life in performing th 
Swe the e modern Brahmin is in this 








grade. ‘The fore itwi y | 

hood of Europe and the Brabminhood i ig pnt iy talse, and any onali 
: based on it must necessarily be wrong. | T aol hout me oF s work, in 
his speculations on the histor of the Hin 


















Jointat, 










ay and selfishness to extricate  Mimsetf., He | is unaware that the Bra m 
i works i is pot the one who > egone British Cor 









1 the Saves ‘the ees tambet of ceremonies are oe ae th 

when the ceremonies were asked to be multiplied, the | rule 
d primarily to the Brahmin, and instead of profiting he had 
eased. For the Sudra has no ceremonies to perform. I 
pe at present other classes do perform certain ceremonies i 
imitatio f Brahmins. But the so-called Brahmins who officiate at thes 
ceremonies. and the apocryphal books they use, have never been recogn 
as authorities of any consequence in Shastraic matters, and for our prese : 

per pose they must be leit out of account. For ex hypothesi the only r 
owe are concerned with are those prescribed by the Dharmashastras. It wa 
only their authors that were in a position to influence the law or usage © 
country. Before we draw any conciusions as to their object or motive — 
bing particular rules or laws, we must first make sure that wW 
a ize the ideni, traditions and peaa Ti of the. oe of the 























































eon he isa a Blit be s0 o partial i the LE keer! The ut! 
of the Mitakshara was not only a Brahmin, but the most orthodox of them: 
an ascetic or a Sanyasi. And yet he never once alludes to the religiou 
theory but out and out aay ocates the principle of afinity. Why doas i 
















ne “himself notices this: fact but dogs no explain. ‘He getao overt 
y bringing i in the peysonality of the author of the Dayabh 
3, the word Pinda has two m®anings, ‘faetus’ and ‘oblation 
“As has been pointed out by Sarvadieikari in his w 
res, Hindu lawyers were trom the begiunfng dividi 
eee over ‘the sense in which ‘this word was to 























a S 5 a the Mitakshara had, i in 1 so many et 








“found it best wilted to hor of his mastery of dialeetes dey wa. 


y favourable 
1 activity of 


ship in A of E the D 
_togvoman. Mr. Mitra attr 
the province and to its peculiar 











geographical p posi 


revival of Hinduism.’ 


Before examining these conclisións itis desir able to examine somewhat t 
carefully the Tantric passage and compare it with the Mitakshara and the 
Dayabhaga. This can be done satisfactorily if we first settle what we mean 

by the law of Mitakshara. There are four different views taken of theo 


Mitakshara in the four schools of Mithila, Benares, Maharashtra or 
Western, and the Madras or the Southern. Which of them best exp 
the spirit of the work they profess to follow ? “Mr. Mitra is i 












choite had nothing to do with Sais Mr. Hastie Mitra i is, therefore, - 


1; and the latter to w 
‘the influence of Buddhism and of Toutralsin, which ore it alter the Oe. 


ie evidently means what the — 











take the Benares school to be ‘the most orthodox’ and rigidly “faithful | l — 
~ to the Mitakshara. By the Benares school 


. Indian Bar knows as such. TE so, i cannot be said to be faithful tothe : - 
-~ Mitakshara. Probably it would have been if, as he says, its exponents had 


= been ‘mostly the learned. scholars of Benares, the great seat of Sanskrit 


` learning and Hindu religion? But as a matter of fact we know 


that the Benares law now administered by British Courts was 


moulded, not by the Sanskrit Pandits inhabiting the shores of the Ganges: e 
in the sacred city of Kashi, but by the English and the anglicized Pandits 


living lower down on the Hugli and upon the Thames, the modern Gan ges 


: of the West. Most of them having been innocent of Sanskrit, they natura y 


went by first impressions derived. from Bengal cases? which we re the im 
So to gol before them for decision (see. per Telang. J-L LR. 17 Bom. 763.) 


z Owing to this historicale accident, the so-called  Mitakshara | law pros 
ce pounded yy the High Meds of Calcutta and Allahgb 
: ghts ed the Da bhaga 





inheritance, ‘as one , connected by funeral oblations: There is no doubt 
he could not have made this mistake if he had Been aware that 












of ho Hindu law of 
he author — E 
: erdian that nan an had ; fees 

















ined it as ‘one connoned by bodily particles, ’ i. e. by bl blood. t was 
ill the ienr definition was published ` in the excellent wor 






ating t the oh of woman againt all odds. The leonine. strength vih 
ch he handles the old texts, which are dead against woman, and extracts _ 
from them—no doubt sometimes by strained logic: ~—conclusions favourable — 
to her, cannot fail to strike every: attentive reader. His keenness on the _ 
point is shown by t the fact that whether he is dealing with ceremonial law | 
— or positive law, he misses no opportunity to insist on the equality of both 
“sexes. Messrs. West and Buhler—both eminent scholars—declare in their 
ork (p. 128) after a careful examination of the subject that the Mitakshara " 
ot recognize the doctrine of Bengal and Southern schools that women 
general, incapable of inheri iting except with the help of sp 
law books. In fact this question was permanently set at rest 
ra te teganing o of his work, He sarees defines th 






































n the ather of ‘the Buea of Wi n 
1e elog -of the ascetic of the eleventh cen uy i 
. his aaa ot wotan’ s rights. No doubt, Mr. Mayne whose views í 
point were crystallized in “Madras when the Dayabhaga doctrine was in 
shion, vehemently argues against the moderp and more correct view here 
mdicated. But even tye Madras High Court ag early as 1878 refused to 
ow Mr. Mayne in this respect. The only tavour shown by the Dayabhag 
relations is thét the male children ot some of them are g 
its scheme ot inheritance than ın that of the Mistakshara 
E ‘before. remote agnates. But it isglifticul, to see h 
asa favour to the temale sex. Women are as a clas 
hem can inherit and even then hold only tor lite 
estate reverts 40 the heirs of the previous tull owne 
what is known å as the doctrine of reverter. Not a singl 
heir r has anything but: a Hira ited estate; whereas Bu tor the meder 
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exdladiag he oe 0 Phe o ¢ 
bhaga is that eveninaj 
share a allows he 









we must ther ef 
Bearing 1 this in mind we bali now examine D e n 
Mahanirvanatantra, given by Mr. Justice Mitra. It differs as achi from the 7 
Dayabhaga astrom what he calls the ‘archaic law’ itakshara, if noti more. 
Both the Tantra and the Mitakshara adopt the doctrine of affinity. It is. 






















` dificult to accept the view of uir. Mitra that the Mitakshara principle — E 


cof inheritance is different from that of Mahanirvana, gi 
“Vine being under the necessity of extracting the do 
nity from the word apoda. spoke of it as ‘connection | 
__ particles’ and does not use ‘the word ‘aflinity, ‘Mr, Mitra hims raph 
the Mitakshara definition as ‘connection by means of flesh and blood” 
here is no difference between the two. In fact up to now no one has 
ae „understood the Mitakshara ‘principle of inh 
affinity. Ci. Lulloobhoy v. Cassibat, LR. 7 1. A. 
that the doctrine of affinity is common to h 
inher ideas enunciated in ‘the sixth, seventh, and eighth verses of the | 
Tantra (1906, Law Quarterly Review p. 50), except i in one e small particular ; 
express exactly the Mitakshara law. 
The Mitskeliars does seen the afinity us marriage as ws much a as the 






















a sion is ao Why} Madras : 
ae of marriage : in the ay Bombe 


does not recogn 
ooo interpreted. : 

We now come to ‘the illustrations aren in the Tantra. 
l female relations: ; o ; 
os a Both the Tantra and the | 









Fi ist as to to 


Aa a recognize tho h l ble right of . 


mply because : l 


The senera. ae ob 












: all of them-—daughters, sisters, wives and mothers. ‘They dis 
doctrine of woman's legal incapacity. The Dayabhaga adopts. it and ther 
Pteludea all except those that have special texts in their favour: 

uccession, the Tantra gives them a much 












ke Tara, every: y fenil fkes a limited a ate, aud therefore, : 
y reverts tothe original owner's heirs. ‘From this it follows. 
ower of alienation is alsolimited. For the purpose of this limita- 
On, it Teenie | no  Aistinetion between ae of birth and of marrioge. 


Te Tanta ] 










: her ited property among ‘the separate poo of women hae howa muc 
- more catholicism in this respect. Even the case law of Bombay allows full 
-estate to females inheriting by affinity of birth so that the estate. passes out 
of the family after the death of the female. The doctrine of reverter is note 
yplied. e Doan also cuts down the estate even of ths few : 












: oint family was always of the king now in existence. a in 1 hs case 
Stridha , the woman’ 8 estate was of the nature of the widows 8 estate and 





ce with what we know as Hindu law that it may not. be unsafe to- 





g lawyers as __ 


ca mutavahana < 





present formalsted a: icu 
<he was not bound by this particular. theory as we are oe 
some of the il strations. given by the Tantra ‘are so irre oncilable a 





assume that they represent not the customary law of the province, but ae 
only the views of the author as to how he would apply th : 
o = enunciated z bim at the t bezimjing o of his work. ey 






To relta to Mr. Mitra’s be wnership reogaized by o 
e Tantra. The learned [judge is ‘ally ‘justified by the extract from the Ae 
- Mahanirvana i in his contention that itis a part ancient customary law 

of the province He has done invaluable service to the ae of dian 



















adi in is work egetei the same las | f the ust 8 o n 4 ut 
eredit of establishing itasan undoubted historic l fa 
learned judge. Very little can be added to the vigorou 
he has giren ve the histor Y of oo There i is no dot 





nized therein o 
But his theo r 


Miksa s written in the eleventh onton, t the inf nee 
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presumed to tavo been strong throughout India This 
tention would only be tenable if the pesiingtion | that. Buddhism pee 
affects the legal positi 








shara stands tone as an ascetic and Sanyasi, an an efori 
and faithful follower of the Vedanta on which the modern Hindu | oreods 





worn-out g rments aof one » kind, puts on new ones of a diffrent king (see : 
area discourse, Faget A : 










o mad his own province. “But 9 we e have iis c own, Mote for not. accepti 
Bengal as a proper representative of Brahminism. Bengal law is not aç- 
S cepted i in the greater portion of India. So we are bound to conclude that 
l nothing in the principles of Brahminism inherently inimical to 
3 mee Rathor, the T of man and woman is their ge o 















o an of the greatest renaissance in India the period of Beas ohana In 
the words of the greatest Hindu of modern India; Shakya Muni (Buddha) 
came to preach nothing new. He, like Jesus, cme to fulfil, not to destroy. 
He was the fulfilment œ the logical conclusion—the logical development 

ie re igion of the Hindy: -That this was so. not only in theor 
s shown by the undoubted fact that Buddhist and Hindu K 

> their support to both regions, without partiality 
ey History of India, desortbos the sta 























in lividoal e a in the matters of alta 
E is _ Fecorded to have viele 














a Harsha’s fone > was eqliy devoted to the Sun, and daily f : 
maT a bundle of red lotuses set in a pure essel r a and ae j 
rt with the. same hue. A der | 7 





advanced teaching of t : j 
doctrine of Samitiya Sch: Ath y which he had been familiar oi , 
-< The Buddhists, i. e. the lay followers of the Buddhist monks, performed ee 
all the sacraments (Samskaras) according to the Vedie ritual. This is stated o 
-by Udayana in his Atmatatvaviveka’--per. Dr- Bhandarkar. 
Apart from these misconceptions, the historical materials. on whieh he 
i relies do not seem to ‘bear him out. No doubt the Pala. kingdom was ‘the ; 
_ continued to the eleventh coe . 






nechweta dourte asin Bengal a 
the early centuries and by H wn Tsang l i he Seventh? ”—per Dr. 
= Bhandarkar. We know even in Pene Hindu Saivism had found a, 
stronghold as early as 600 A. Do : : Be 
(Phe king of Central. Bengal Sasanka wasa ahpa o Siva ‘pad hated 
-oo Buddhism. which he did his best to. destroy. He dug up and burnt the-holy 
Bodhi tree at Budha Gaya, on which, ‘according to legend, Asoka had - 
~ Javished inordinate devotion ; broke the stone marked with the footpr ints a 
OF Buddha at Pataliputra ; destroyed the convents and scattered the monks, 
fie carrying his someone to the foot of the Nae hile , ~ A Smith, a 
ene 2 Ta - eonntrier of Pandrevardhena, Samale l sad ‘Tamralipti, visited 
ie w Hwan Thsang which, were e different porta ol hemodern Bengal, he ‘says 
; ber of seshippers, 































ee: Hind 
any case, Buddhi 

* in Behar. The capita ‘Kings wa 
the very name Behar, which i isa corruption of 


-| monastery), owes its origin to that dynasty. | 
19s aooonn? of the great eminence to which te Vihara + (pear $ the Pala 


e word Vihara Buddhist 
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spi al) aron, tho entire province came to ‘ba known by the name 


Mine built bis sup 
“Phe real fact seems to be that Bu 
natters. às ae as its roliewers 


icles othe ay ‘than strictly non-secular. 
This 1s periectiy true, and having regard to tha b 
-proiessing Buddhism, no other conciusion is possible,” Ww as Bengal, the 


nm except: on? Much more evidence than is Lorthcuming S required | to 
1b out ‘to be such. it has artos been shown that no imterence 


share al he attributes. 
this question among she Dhr 
| ‘The oniy other evidence rererred to 18 the pees Gig IREN Q Buddhism 
on the position o oi women m other cyuntries. the e oniy cues country? 


@ut the general precept was 

sight of a woman, LY, at the 

DARTS Wout: LG refresun' 

spegial favoug and devotion’ to 

tollowers, and as being t 

respect, that was due te the general 
lf ts a Course, dition that exigied previous 1 
woll as monks, | Buddhiam.’~-por Dr. Bhandarkar, 








‘Buddhistic. cou t 
Beyond the name of: Dhammathat s i ol] y 
_ few. ai ns from the Hindu law books, there i is , absolutely no alee : 


B uddhism, and that there is no o support for the suggestion “that the 
Dayabhaga law owed anything to Buddhism, 
edn conclusion, | the results OL this examination may be summarized o 
: follows — me 
Immobile as the Or iental society is ppe to be it is as s much subject z 
to the laws of progress: as any other, As time. advances, a change in the 
ideas and ideais or a nation 1s inevitable, however siow. New ideas natu- 
rally give rise to new customs, In the Hindu society, which protesses to` 























a nity comes to igol è econciliation between | t 

Berore the British system or legislation int 
the reconciliation. was made by putting a new interpretation on the oid 
| texts. Those works which di h best came to be regarded as the ruling - 

oS authority i in the particular district or province. This y 
_ tion and adaptation was much | ‘tacilitated by the practice | ‘that seemed to 
have existed tor every king or ruler of sufficient importance | to have a new 
ees wr miten, or a new Diei made ot ‘the iaw on his ¢ accession to 






















Doane recognition to: ; ' 
| the Bengal school tavours women more. ‘than th 
a founded, although ne Maken ste: 8 an = a” 












bound by an immutable ancient fevelation, when tae diflerence between. ee 
the new customs and the old becomes marked, the conscience ot the commu- 
2old and the new necessary — 
' ued. she present rigidity, — a 


18 process of assimila- 


Hor to Detect a Tying W ne oss. 


sa ar know when a witness is lying? ? An : 


tely by apprise the w | 
i anded it to ba 


: the April Number: of the Law gun rly Revi 
allo ug a simultancous # pablieetion herce 





~ perjury. “There i is one seek) historic case of the ‘expos ! 
e.. poea and the lawyer who exposed it was none other 


all, gount, 
in Court,” 
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“ Rather, ” 

“ And you think this pistol was the one used f” 

© It looks ; like it” 

“You could see the defendant shoot—seeehow the barrel hung, and all 
about it t” . 

“ Yes.” 

“ How near was this to the camp-meoting !” 

“ Threo-quarters of a mile away.” Poe 

“ Where were the lights?” 

“Up by the minister’s stand. ” - ° 

“ Three-quarters of a mile away f” l 

“ Yea—I answered ye twiste. ” 

“ Did you not see a candle there with Lockwood or Grayson ?” 

“No. What would we want a candle for ? ” 

“ How, then did you see the shooting f?” 

“ By moonlight !” (defiantly). 

“ You saw this shooting at 10 o’clockeat night—in beech timber, three. 
quarters of a mile from the lights— saw the pistol barrel—saw the man fire 
—ssw it twenty feet away—saw it all by moonlight? Saw it nearly a mile 
from the camp lights ?” 

“ Yes, I told you so before.” 
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The Government of India. By Sim Courtenay Insert, K. 0. 8.1, Olerk of 
the House of Commons. Second Edition. OxForp: The Clarendon Press - 
1907. Demi 8 vo. Pages xxxii and 408. Price. Ra. 6. 

Sm Courtney Lbert’s classical work on the Government of India scarcely 
requires an introduction at the reviewer's hand. It only needs a mention 
that it has just passed into a second edition. We desire, in this connection, 
to oongratulate the Delegates of the Olarendon.e Press on bringing out the 
present edition at a mush rednoed price. The origin ofthis work is closely 
associated with the futile attempts to place on the statute book an enactment 
consolidating several enactments relating to the Government of India, 
They number nearly forty and range ové@r a period of more than 120 years, 
Some of them “ are expressed in language suitable to the time of Warren 
Hastings, but inapplicable tothe India of ı today, afd unintelligible ex. 
cept by those who are conversant with the needs and circumstances of the 
times in which they were passed.” In 1873, the Secretary of State for India 
got prepared and sent to the Government of India the rough draft of a bill 
fo consolidate the enactments, This bill did not mature into law. Thirteen 
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years later, Sir Courtney was asked to revise and bring up to date the draft 
of 1873, but the revised draft was also similarly allowed to drop into ins 
activity. The authorities at the India Office. however, suggested to the 
learned draftsman that the draft might be usefully published as a digest of 
the existing law : and this is mainly accountable for the appearance of the 
work. It is divided into five chapters. The first chapter contains a historical 
introduction designed to make the oxisting law intelligible. Thesecond em- 
bodies a short summary of the existing system of administrative lawin India. 
The digest of the existing Parliamentary enactments with explanatory notes 
forms theesubject-matter of chapter third. The fourth chapter deals with the 
application of English law to the Indians. The last handles the subject of 
British jurisdiction in Native States. Since the date of the first edition of 
this work, the jurisdiction exercised by the Governor-General in Council in 
the Native States of India has been brought into line with the extra-territo- 
rial jurisdiction exercised under authority of the British Crown in other 
parts of the world by shifting its basis from an Act of the Indian legislature 
to an Order in Council under the Foreign Jurisdiction Act. This work exhi- 
bits a deep study and discriminative research into Indian administrative 
law. It hasthe imprimatur of a semi-official publication, and it will 
be of immense use to those who are practically concerned in the Indian 
. administration. 
Land Revenus in’ British’ India. By B. H. BADEN-POWELL. Second Edition 
by T. W. HoLpERNESS, 0. S. I. Oxrorp: Olarendon Press. 1907. Or. 
8 vo. Pages viii and 262. Price Rs. 3. 

Tux subject of Land Revenue in British India seems mostly to be shrouded 
in mystery. Any one who approaches ita study seems as if he is about to 
enter on a terra incognita or to plunge into some mysterious or unintelli- 
gible darkness, This is due partly toa puzzling variety of land revenue 
systems prevailing in different parts of India and partly to the absence of 
well-written books upon the subject. The first systematic work that appeared 
on the subject was Mr. Baden-Powell’s Land System in British India inthree 
portly volumes. It was publjshed in 1892. A cowple of years later the 
learned author brought out a smaller book upon the same subject. It briefly 
surveyed the different land revenue systems pbteining in different parte of 
India and presented a birds-eye viêw of the general principles govern- 
ing the same. This book kes recently passed through a second edition and 
is revised by Mr. T. W. Holderness. Since the date of the first edition there 
has been a good deal of legislation affecting the Land Revenue and Tenancy 
systems of the several provinces and much has bgen done to improve the 
administrative machinary and to adapt it to novel conditions. The effect of 
these small pioces of legislation is faithfully given and much light has been 
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let in from the ‘Land Revenue’ Resolution of January 16, 1902, the ‘suspen- 
signs and remiasions’ Resolution of March 18, 1905, and the ‘Land Improve- 
ménts’ Resolution of May 24, 1906, constitute a complete exposition of the 
principles on which the Land Revenue admiriistration is for the future to 
be condutted. We confidently commend the book to those who desire to know 
what the land revenue systema of British India are. It will be also useful 
ag an introduction to a detailed study of the subject. 





The New Oivil Court Manual, Vol. I. Published by Tompson & Oo., Pub- 
lishers, Broadway, Madras. 1907. Demi 8vo. Pages ii and 1214, Psice Ra. 7. 
We welcome with great pleasure the appearance of this volume. It is 
published by Messrs, Thompson & Co., the well-known printers and pub- 
lishers of Madras. The New Oivil Court Manual is projected to be published 
in two velumes. The first volume which is before us contains in all nearly 
forty Acta of the Indian Legislature which are of every day reference in 
Courts of law. It includes, among others, Oode of Civil Procedure, Companies 
Act, Contract Act, Court Foes Act, Evidegce Act, Land Acquisition Act, Limi- 
tation Act, Probate and Administration Act, Registration Act, Specific Relief 
Act, Stamp Act, Succession Act, Transfer of Property Act, and Trusts Act. 
The text of the Acta is amended up to date. The Acts are arranged in an 
alphabetical order: this will facilitate reference. The printing of the volume 
is very neat. Its outside covar is white, much after the manner of the 
“Annual Practice.” The book is sure to find its way asa hand-book of 
reference in Civil Ovurts. 


The Law relating to Pardanashins. By J. N. MUKERJIEE, M. A., of Lincoln’s 
Inn, Barrister-at-law, and N. N. Muxursezn M. A. B. L, Vaki High 
Court. Oazourra: R. Oambray & 0o., 6 and 8-2 Hastings street. 1906, 
Demi 8vo. Pages 1 and 199 Price Rs. 4. 

In spite of the numerous dicts that are found scattered through judgments, 
recorded by their Lordships of the Judicial Committee of the Privy Council 
and by the High Courts in India, the law relating to the Pardanashins 
rémaing. in a nebulousestate. The comparative Jeniency with which the 
law generally regards the tender sex, makes it some times indulgent—far 
too indulgent—to pardanashins; but at times it sits heavily on them, by 
its failure adequately to take notice of aM the infirmities of theit position 
in life and of the impermeable strata of domestiaand sopial influences by 
which they are surrounded, Any book, which gollects the judicial pro- 
nouncements on the subject, is, therefore, “assuredly weloome. Thege pro- 
nouncements are collected and classified in the book in our hands, though 
it is to be regretted that no attempt has been made to deduce any general 
rules from them. It treats of the subject in its two aspects’ disabilities 
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and privileges of parda. In the first part we have the history of Parda 
among Hindus and Mahomedans; indulgence of the law in India to 
pardanashins; doctrines of equity and undue influence in reference fo 
pardanashing; conditions essential to a valid execution of deeds and powers 
by pardanashins. The second part, refers mainly to the privileges of exemp- 
tion from personal appearance in Civil and Oriminal Oourts. The book 
appears to be useful for purposes of reference. ; 


` 





Principle of Mahomedan Law. By Dwsnaw Farponsi Morra, M.A, LL B., 
Attorney~at-Law. Bompay: Thacker & Oo., Esplanade Road. Second 
Edition: 1907. Roy. 8vo. Pages xm and 162. Price Rs. 3. 

Wa heartily congratulate Mr. Mulla on the spendid success of this excel- 
lent work, of which the first edition was exhausted within a year from its 
publication. We spoke very highly .about the merita of the first edition 
and ‘the learned author has spared no painsto render the present 
edition more complete by the incorporation of cases reported in 
several private series of Reports, and {also by adding a few. - 
sections in the light of recent decisions. We have nothing but praise 
for this work. The principles are lucidly stated with great accuracy and in 
the notes the case law is carefully considered. It is here that the author’s 
ripe scholarship ia shown. There is perhaps no better book for students 
wishing to grasp and master the principles of the Mahomedan law, and we 
say without any hesitation that it is quite entitled to be the text-book on 
the subject. For practitioners it will be extremely useful.as an.up to date 
handy-book of reference. The mechanical execution of the work is extre- 
mely good and its price certainly very moderate, 
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NOTES OF CASES. 





[ The important onos will be fully reported hereafter. | 
[Oor. Davar J.) ° 
(5. C. O. Swit No. 445, 20047 of 1908 ). 

Civil Procedure Oode (Act XIV of 1882), Seo, 18—Misjotnder qf parties and causes 
of aotton—Retief asked common to the defendants joined —Practice. 

The plaintiff owned a godown in Bombay. He agreed with Messrs, Khim#i Vishram 
(defendants Nos. 1, 6) to let the godown from lst May 1906 fora fixed term of 12 
months. At the date of the agreement the godown was in the oooupation of Messrs. 
Nensy Khairas & Oo. (defendants No. 7, 8). The plaintiff sued the two sets of defen 
dants to recover from elthar the ons or the other set a sum of money for rent of his 
godown. Moers, Khimy! Vishram alleged that they did not get possession of the pre- 
mise in terms of the agreement, that they obtained possession of only one campariment 
ont of three on the 22nd May 1906, in consequence of which they had to hire other pre 
mises, The second st of defendants, Mears, Nensy Khairas & Co. contended that there 
was an oral agreement with the plaintiff that they should occupy the godown till the 
end of May 1906, that they gave up possession of a portion af the godown before the 
and May 1906, and on the 24nd May 1906 they gave up possession of ths remaining 
portion to the plaintif and the first set of defendants, Messrs. Khimfi Vishram & Co. 
It was objected to this sult that lt was bed by reason of misjcinder of parties and 
of causes of action :—~ 

Hold, disallowing the objection, that the subject matier in respect of which the 
plaintiff sought relief against both sets of defendants was rent of his godewn. It was 
the same matter as regards both sta of defendants and both sets of defendants were 
interested in the adjudication of the questions involved in the suit and there were many 
questions of fact which were common to ths case of both sets of defendants. 

The objest of s. 48 of the Civil Procedure Oode is to avoid multiplicity of sutta H it 
could be done without embarrassment to any of the defendants, 

The general principle governing the joinder of defendants would sem to be that 
there must be a oanes of action in which all the defendants are mors or less interested 
althongh the relief asked against them may vary but that separate causes of action 
against aparate defendants quits unconnected and not involving any cammon question 
of law or fact cannot mfely be joined in ome action, 





° [ Cor. Jenkins 0. J. and Beaman J. ] 
( Seoond Appeal No. 295 of 1906.) ` 
Dakkkn Agrioulinrists, Retigf Aot CXPII af 1879), Seo, 15 B—Power of Oowrt as to 
payment of interest—Discration, ° 


Bub-section 1 of m 15B of the Dekkhan Agriculturiste’ Rello% Act 1879, does not 
make it oompulsory on the Court to award, interest, Under the section there is a dis- 
oretian in the Court as to whether or not interest should i allowed. 


Mr. P. B. Shéngne, for the appellant, 


Mr. &. 8. Patkar, for the respondent. 
Deoros confirmed: 


A, Ox. J. 


1907 
April 10 


SacRBTARY 
or Bras . 


v. 
Wasup ny 


A, Or, J. 


1907 
April 10 
GULAPPA 
v. 
TAYAWA 


nt 
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[Oor. Chandavarkar and Prati JJ.] 
` (Soeond Appeal No, 739 of 1905). 

Hinds law—Stridhan—Proporty tahorited by daxghter from her fathor—dho 
property descends to the daughters in praference to the sons of tho daughter. 

The cass of Sheo Shankarlal v. Debi Sahai (L. R- 30I. A- 202) and Lal Shoo 
Pertab Bahadur Singh v. AUahabad Bleak (LR. 30 1. A. 200), where it is laid down 
that property inherited by a daughter fram her father under the Mitakshara law is 
not mach Stridhan as an her death devolves on her daughter but it must go to her sans 


‘asifahs were a male, turn upon the law of the Benares School. But on this side of 
India a different lew has prevailed, and such property pases tothe daughter in 


preference to the sons, 
Mr. 8. 8. Patkar, for the appellant. 
Mr, G. 8. Mulgacakar, for the respondent. 
Deores contwmod. 





[Oor. Ohandavarkar J. and Prati J. ] 
( Appeal No, 31 of 1906 ) 

Khots have a right to cultivats land left dry in a river adjoining their land—Lomd 
Rovenze Code, s.87—Alweiaa—Khots as farmers. 

‘Where the Khots of a village*alatmed a right to occupy and cultivate land left dry 
in the river bed as far as the middle of the bed opposite thelr Khot! village.— 

Hold, that they were ontitled to this right, aud that s, 37 of the Land Revenne Code 
was not «bar to such a right. 

Held, further, thatthe soil of land covered with water may, together with the 
water and theright of fishing therein, be specially appropriated to a third person, 
whether he has land or noson the borders thereof, or adjacent thereto. 

Tho Hon. Mr. Basi Scott, Advocate General, and Mr. F. O., Coyaji, for the appellant 
_ Mr. M. B. Ohowbal and Mr. Q. E. Dandekar, for the respondant. 





aE [ Cor. Jenkins 0. J. and Beaman J. ] 


( Second Appeal No, 358 of 1906). 
Mahomed an law —Swocesricn—Distant kindred, 
There is no rule of Mahomedan law which entitles distant kindred not of the mmê 
blood to succeed. 
Mr, @. B. Rele, for the appellant. 
Mr. G, E. Dandekar, for the respondent. 


Doores reversed, cass remanded. 


[ or. Chandavarkar and Pratt JJ] ° 
* + (Record Appeal No, 103 GF 1908), ` 

Limitation dot (XV of 1877),800, 19—Acknowlsdgmont—Essontials of the acknow- 
ledgment, x 

An acknowledgment withineho meaning of s. 19 of the Limitation Act 1877, must 
distinctly and definitely relate to the ability in dispute, It need not be oxpress, it may 
be left to fmplicaticn. Is mast be a necemary implication from the words used that the 
person acknowledging was referring to and admitting the ‘Liability, not any liability. 
> ‘The Hon, Mr. Basil Scott, Advocate General, with Mr. R. W. Desai, for the 
appellant. 

Mr. Q. 8. Rao, for respondent No 1-13, 
. Mr. M.E. Mehta, for respondent No, 14. 
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30th April, 1907. ° 
NOTICE UNDER RAILWAYS ACT, s. 77. 





M UOH attention has of late been directed to the question whether a 
notice of aclaim for refund or compensation given to the General 
Traffic Manager of a Railway Company is not a sufficient compliance with 
the provisions in this behalf of the Beileeye Act (IX of 1890), s. 77. The 

section enacts — 
“ A person shall not be entitled to a refund of an overcharge in respect 
of animals or goods carried by Railway, orto compensation for the loss, 
i destruction, or deterioration of animals or goods delivered to be so carried, 
unless his claim to the refund or compensation has been preferred in, 
writing by him or on his behalf to the Railway Administration within six 
months from the date of the delivery of the animals or goods for carriage 

| by Railway.” 

On this section in the very recent case of G. I. P. Ry. v. Chandri- 

* bai (1) the Allahabad High Court has held that, where a plaintif 
sues a Railway Oompany for recovery of money alleged to have been taken 
by defendant as freight upon certain goods in excess of what was legally 
due, and before filing the suit gives notice of bis claim for a refund to the 
General Traffic Manager, such notice is not a compliance with the provi- 
sions of the section, and the suit cannot be maintained. 

e Tho ground of the decision stated is: “ Section 140 prescribes modes of 
service of notice. The*notification of a claimeprescribed by s. 77 may there- 
fore be given either to the Railway Administration, or in any of the ways 
mentioned ins. 140. In this case, therefore, it was necessary forthe plaintiff 
to prove service of notice of the claim upon the G. I. P. Ry. Oo. at their 
Office in London or eles in any of the three* ways prescribed in s. 140. 
There is no proof of any such service, gnd thetime of serving such notice 
has long since expired. In view of the express and distinct provirions of 
the Act, we ure of opinion that service on the General Traffic Manager is 
not a good service. We are supported in this view by a number of autho- 





(1) LL. R. 28 All, 653, 
J 18 
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rities and, amongst others, the cases of Pertannan Chetti (1), The Seoretary 
of State v. Dipohand (3), E. I. R. v. Jethmull ©, and B. Bd 0. I Ry. 
Bantilal (4),” R . 

Section 140 runs:—“ Any notice or other document required or autho- ` 
rized by this Act to be served on a Railway Administration may be served, 
in the case of a Railway administered by the Government or a Nativo State, 
on the Manager, and in the case of a Railway, administered by a Railway 
Company, on the Agent in India of the Railway Company, 

(a) y delivering the notice or other document to the Manager or 
gent, or : 
(b) by leaving it at his office, or 
(c) by forwarding it by post in a prepaid letter addressed to the Ma- 
nager or Agent at his Office, and registered under Part III of the 
Indian Post Office Act, 1866.” 

In this connection it is useful to refer to the definitions of Railway Oom- - 
pany and Railway Administration in s. 3, cls. (5) and (6). 

(5). ‘Railway Company’ includes any person whether incorporated or 
not who are owners or lessees of a railway or parties to an agreement for 
working a railway. 

(6). ‘Railway Administration ’ or ‘Administration ’ in the caseof a rail- 
‘way administered by the Government or a Native State, means the Manager 
of the Railway, and includes the Government or the Native State, and, in the 
case of a railway administered by a Railway Company, means the Railway 
Oompany. 

With due deference I feel constrained to: express doubts as to the 
correctness of the view that a notice to the General Traffic Munager is not 
in a case like the above a sufficient compliance with the provisions of s. 77. 

In The Seorstary of State v. Dipchand the Court said that the notice 
served being one not to the Manager but to the Trafic Superintendent was 
not sufficient, the Trafic Superintendent not being the Manager’s agent 
in such matter, but that if it evas shown that the notice did reach tho 
Manager within the prespribpd six months that would be a sufficient com- 
pliance with the requirements of the Act in thig behalf. In Periannan 
Chetti it was observed that the view thata. notice served in any manner 
other than that prescribed in s. 140 Was invalid, was clearly wrong inas- 
much as it was impossible to hold that service on the Railway Company 
itsolf at its Head Office in Kngland would not be in conformity with 8. 77, 
and that a. 140 did not preclude a claimant from showing that the notice 
required by s. 77 did, in fact, reach the Agent, within the time limited, 
though not in one of the modes prescribed in s. 140. The cases of B. B, 


(G) L LB, 2% Mad. 137, (3) L L. B. 26 Bom. 689. 
(3) I. L, R. 24 Cal. 306. (4) L L R. 36 All, 207. 
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¢ 0. I. Ry. v. Sansal and E. I. Ry. v. Jethmall do not touch the point 
under consideration, but the latter case is important in that it points out 

that though notices of action are not to be construed with extreme strict- 
ness, there must be a substantial compliance with the terms of the Act by 
which they are proscribed (p. 688). s 

It will thus be seen that theases cited do not bear out the broad 
proposition which is the real foundation of the above Allahabad ruling. if 
I have understood it correctly, namely, that so far as notices in India are 
concerned s 140 is exhaustive of the modes of service. The Calcutta shd 
Madras cases lay down that a notice though addressed to and served on a 
Traffic Manager would be a sufficient notice provided it reaches the Agent 
or Manager within the prescribed time, and what is more pertinent to our 
present purpose that a notice served in England is equally valid, in other 
words, that s. 140 is not evhaustive of the modes of service. 

. If s. 140 is thus not exhaustive and does not affect a notice duly served 
in England, it is to my humble thinking really difficult to aacribe to it the 
efficacy of invalidating a notice which though served in India is otherwise a 
substantial compliance with the terms of s. '77, simply because the mode of 
service adopted (namely, on the General Traffic Manager) is somewhat 
different from any prescribed by it. 

It is true that such a notice not being addressed toor served on the 
Agent or Manager would not bea perfect notice under s. 140. But that 
itself should not, I venture to think, render it wholly ineffectual for the 
purposes of s. 77 also. It should be remembered that a. 140 ia simply an 
ancillary and supplementary provision asthe heading of its Ohapter X, 
(Supplemental Provisions) shows : is merely directory and not mandatory. 
It lays down that notices of all sorta may be served in either of the three 
modes specified but not also that no notice not so served would be valid. 
Obviously, therefore, it cannot control the provisions of the leading and 
operative s. 77, if they proprio gors permit the acceptance of a notice 
served in adifferent way asa substantial compliance with thom. 

To ascribe to s. 140 any higher efficacy would be to place itin partial 
pntagonism with the provisions of the divil Procedure Oode relating to 
notices in suits again® Government &c. Fer irtstance, section 424 of the 
Code lays down that a notjce of a suit against Government may be deliver- 
ed to a Secretary of the Local Government or to the Collector of the 
District. As at present advised, I conceive that in regard to claims against 
a State Railway the law does not insist nor the Qotirts would be war- 
ranted in insisting upon proof of two distinct hotices one under s. 140 of 
the Railways Act and the other under 8.424 of the Code —provided the notice” 
relied on substantially falfils the conditions of both the enactments. 


Again, suppose the notice of a olaim is given to the Agent by a wire 
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As worded s. 140 would not reasonably cover such a notice. Though so, 
would the suit deserve dismissal on the mere score of want of due notice 
under the section? I should think not. ° 

It is a rather abrupt conclusion, it seems to me, to throw out a claim 
simply because the notice relied on is not in " complete accord with the 
provisions of s. 140. If a particular notice is good under the section it is 
per force also so under s. 77. But should it chance to be invalid under the 
former, its sufficiency or otherwise depends and has to be determined upon 
thé provisions of the latter. 

A perusal of s.'77 shows that all that it requires is a written daim 
preferred to the Railway Administration within the presoribed sia months. 
As at present advised, I take it that the Law of Agency applies to this 
provision, and so applying it, the term “Railway Administration” may well 
include by relation the Head of the Railway Managment working and 

* controlling the goods traffic. In this sense the General Traffic Manager 
will be and is an agent of the Company itself and not, be it noted, of the 
Agent or Manager of the Company. The section, it will be noted, makes 
no reference, express or implied, ts. 140 and stands distinctly apart 
from it. There is no sound reason why its plain meaning and full opera. 
tion should be affected and curtailed by such a subsidiary and unconnected 
section as s. 140 is above shown to be. 

* This view derives solid support from Direction No.4 on the printed 
goods consigment note form, sanctioned by Government. The Dircction 
says:—All claims against the Railway Administration (or Company) for loss 
or damages to goods must be made to the clerk in charge of the Station to 
which they have been booked before delivery is taken, and a written state- 
ment of the description and contents of the articles missing, or of the 
damage received, must be sent forthwith to the Traffic Superintendent of the 
District in which the forwarding or receiving Station is situated; otherwise 
the Railway Administration (or Company) will be freed from liability. 
(The italics are mine). Vide, Russell’s Railways Act, p.277. ` > 

In the faco of suchen explicit declaration and direction on the part 
of the Railway Administration it would, I venture to think, be distinctly 
unfair to insist upon a notice’to the Agent himself, and to disallow a claim 
on that ground even though the aggrieved parey has given a notice in 
pursuance of and in due compliancg with the direction contained in the 
consignment form which is the foundation and written evidence of his con- 
tract with the Company. 

_ It should further be noted that s, 77 does not bar a suit ab initio (as 
s. 424 of the Procedure Oode or s. 47 * of the Dekkhan Agriculturists’ Retief 


tt A ttt 
* It will not be amiss to polnt ont that onder «required certificate even tnappeal (Vide P. J 
this section parties have been allowed to file the 1898, p. 397). 
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Act does), but merely declares that a person will not be entitled to any re 
fund or compensation without a notice. It thus‘seems that a notice duly 
given even pending suit will suffice, provided the presoribed six months 
have not passed away. 

To conclude: A notice of claim for refund ae compensation will not, it is 
thought, be invalid under s. 77 simply because it is addressed to and served 
on the General Traffic Manager of a Railway Company and not to and on the 
Qompany’s Agent, provided it is otherwise valid and operative. 

H: 8. P. 





RECENT ENGLISH CASES. 


E ia = E E T Deon of Fair Comment— 
Partioulars. The defence to an action for libel in a newspaper article 
that “in so far ss the words consist of statements of fact, the same are in 
their natural and ordinary signification true in substance and in fact; in 
so far as they consist of comment, the same were fair and bona fide comment 
upon a matter of public interest,” is a defence of fair comment and not a 
justification. 

The plaintiff advertised in a daily paper for a partner with 2501, to oom- 
plete the formation of a syndicate already registered. In reply to a letter 
of inquiry from a correspondent of the defendants, who were the proprie- 
tors of a different paper, the plaintiffforwarded particulars of the syndicate, 
together with reports and other documents relating to it. An article hav- 
ing been published in the defendant’s paper, in which the particulars and 
documents supplied by the plaintiff were commented upon in a satirical 
vein, the plaintiff brought an action for libel, to which the defence set out 
above was (inter alia) pleaded, and particulars of the defence were given. 
The plaintiff applied for further and better particulars of the defence, ask- 
ing for particulars as to whether the defendants alleged that any of the 
statements made in the particulars and documents sent by the plaintiff 
were untrue, and, if so, which of them :—Held, that the defence being one 
of fair comment only, and no justification having been pleaded, the ap 
tiff was not entitled to the particulars aise Digby v. Financial News, La 

. (1907, 1 K. B. 502). 

FALSE [MPRIBONMENT—- Signing the Oharye Shost—Hfect of, standing 
alone—Absenos of Eandence of causing imprisoyment. The signing of a 
charge sheet, standing alone, is not evidente of anything directly causing 
the imprisonment of the person charged, and will not support an action for 
false imprisonment against the person who signs, Sewell v. National 
Telephone Company Id. (1907, 1 K. B. 557). 
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Ferry—Pranchise—Anciont Ferry—Bridge—Trajfic diverted from Ferry 
—Total loes.of Tolla— Disturbance of Ferry. The franchise of a ferry is not a 
grant of the exclusive right to-carry across a stream by any means whatever, 
butonly a grant of the exclusive tight to carry across by means of the ferry. 

Where, therefore, a bridge was constructed by private enterprise across 
a river near to an ancient ferry and conhecting the same highways as the 
ferry, so that the public used the bridge to cross the river and entirely, 
ceased to use the ferry, whereby the ferry owner lost all the income he used 
to Peceive from tolls on tha ferry: Held, that the bridge was not a disturbance 
of the ferry, and that the ferry owner had no remedy. Dibden v. Skirrow 
(1907, 1 Oh. 437). 

Water— Watercourse— Pumping Operations—Oausing Water to Percolate 
out of Stream —Cause of Action. The defendants were the owners of a well 
and pumping station situate at a distance of about twenty yards from a 
natural stream. This well was for seventy-six feet of its depth from the top 
lined with steel cylinders, so that no water from the adjacent soil could 
obtain access to the well except ata greater depth than seventy-six feet. 
The plaintiff was a riparian ownerlower down the stream, The effect of 
the defendants pumping from the well wás that the general level of the 
water in the soil in the neighbourhood of the well was lowered to the extent 
of about twelve inches, with the result that the soil became dry, and a portion 
of the water flowing down the stream leaked out through the bed and side of 
the stream, so that the volume of the water in it was substantial!y diminished 
by the time it reached the plaintiff's land. None of the water, however, 
which a0 escaped from the stream in consequence of the defendant's pumping 
found its way into the defendant's well:—Hold, that as the defendants did ` 
not appropriate any of the water of the stream by pumping itup through 
their pipes, but merely caused it to sink a short distance into the ground by 
reason of their withdrawing the support of the lower subterranean water 
the damage of the stream gave no cause of action. English v. Mdropolitan 

Water Board (1907, 1. K. B. 588). 


_GLEANING, 4 . 





; Tho right to Support. 
T HE right to support has been styled by an eminent judge, an obscure 
right, and a perusal of the many judgments in the celebrated case of 
Angus v. ‘Dalton, B A.O., 740, cannot fail to convince one of the reasonable- 
ness of this remark. TS start with, there is no doubt that every person has 
a right, on jure naturas, that his own land shall not be disturbed by the 
removal of subjacent or adjacent soil. This rigitt is a proprietary right. It 
arises the moment two adjoining pisces of land, whether one piece is adja- 
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cept or subjacent tothe other, are held by different owners. It is not 
correct to describe it as an, easomont, but sather as a right of property 
which the owner of the adjoining ,land is bound to respect. In the words 
of Lord Selborne, in Angus v. Dalton, this support is natural, and is necem- 
sary, as long as the status quo of the land is maintained ; and, theretore, if 
one parcel of land be conveyed so as to be divided in point of title fram 
another contiguous to it or below it, the status quo of support passes with 
the property in the land, not as an easement held by a distinct tithe but as 
an incident to the land itself, eine quo res ipaa haberi ñon potest. In short 
it is a right of the owner to the enjoyment of his property as distinguished 
from an easement originating in a supposed grant; aright for injury to 
which an adjoining proprietor is responsible upon the principle, sto utore 
tuo ut alienum non lasdas. Such a right, of course, like any other Tight, 
may be'exoluded by agreement, but the burden of proof would lie on him 
that denies the existence of the right. _ 

A landowner is, prima facie, not entitled to increase the extent of this 
natural right and impose a heavier burden on adjoining land. Forin- 
stance, if he excavates under, or builds upon his own surface, and renders 
it more inclined to fall when the adjacent land is excavated, he cannot, 
when the subsidence on his own land ocours, complain that his natural 
right has been infringed. In other words, the natural right to support con- 
tinues only while the land remains in its natural condition. It is no doubt 
a tempting theory that the natural right to support extends to any of the 
ordinary uses to which alandowner may put his land, and in Angus v. 
Dalton, Lord Penzance thought that if the matter were res integra, it would 
not be inconsistent with legal principles to hold that where an owner of land 
had used his land for an ordinary reasonable purpose, such as building a 
house apon it, the owner of the adjoining soil should net be allowed to deal 
with his own soil so as to bring his neighbour's house to the ground. But: 
the authorities shew that this is not the law. The nataral right only ex- 
tends to land in its natuigl condition, and one ig quite justified in saying 
that at any time within twenty years after a house has been built, the 
owner of the adjoining soil m&y, with perfect legality, dig that soil away 
and allow the house to fall to the ground. ® If the owner of the house could 
prove that, owing to the act complained of, even had no hones been erected, 
the surface would have fallen, then he would baye seright of action, for the 
natural right to the support of land in its natural state is not lost by the 
act of building upon the land, The point to remember is that apart from 
agreement, the natural right to support cannot be increased s0 as to become 
a heavier burden to another. 

Thus s purchaser is entitled by natural right to support for his land both 
as against his vendor and as against any stranger owning the adjoining 
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land, and in many cases as against his vendor he obtains a more extensive 
tight on the principle that a man shall not derogate from his own grant. 
But apart from this maxim the question arises under what circumstances 
does a man acquire a right to more than*natural support, that is to support 
for his buildings as well as his land? The answer is that the owner of a 
building, which has in fact been supported by his neighbour’s land for 
twenty years has, prima facie at all events,’a right of action against the owner 
of the adjoining land, if hedisturb it ao as to take away the support afforded 
by it. This does not mean that the right to support which arises at the end 
of twenty years, ia a right to a particular means of support, as, for instance, 
if support has always been received from subjacent coal, that the coal shall 
never be removed. It ismerely a right that the ordinary enjoyment of the 
land shall not be interrupted, so that until the enjoyment of the surface 
land is disturbed, the owner has no right to complain of the removal of the 
support. Consequently a mine owner may excavate the whole of the mine- 
rals and substitute artificial props to support the surface land, and the sur- 
face owner has no right of action unlessard untilhissurface is disturbed. 
As to the principle on which this right is acquired, whether by an 
implied grant under the common law, or under the Prescription Act, or 
by an absolute unreasonable rule of law, the judges in angus v. Dalton 
were divided in opinion. In that case the plaintiff's house had stood for 
more than twenty years. Then the plaintiff's made certain structural 
alterations which imposed a heavier burden on the adjoining land of the 
defendant, and thirty years later damage was caused to the house by 
excavations undertaken by the defendant. The questions amongst others 
for decision were, firat, whether the period during which the plaintiff's 
house had stood was sufficient to give him a right of action for disturbance 
of lateral support, and secondly, whether it was necessary to prove that the 
defendant had notice of the alterations in order to make the damage caused 
by the excavations an actionable wrong, and they were unanimously 
answered first in the affirmative, and secondly in the negative, but there 
unanimity came to an “end. Baron Pollock grourfded his judgment on ‘the 
supposition that the right must be taken as a rule of law not resting 
upon the fiction of an implied grant, but as a right of property, namely an 
enjoyment of support which after twenty years became indefeasible, in the 
same manner as the occupier of land may by bare possession for a sufficient 
period, acquire a good title. Lord Selborne, on the other hand, regarded 
the right as an easement, capable ofbeing granted, and coming within s, 
2 of the Prescription Act, while Fry J. considered it as based on an 
arbitrary rule and sn instance of the opposition of principle to authority, his 
theory being that as all easements were originally founded on the acquios. 
cence of the serviont ownor, there could in the nature of things bo no ace 
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quiescence in the burden of support, for the servient owner would -have 
neither the power to prevent the burden nor knowledge as to ite extent. 
` But be the principle what it may, it is at any, rate settled that the right to 
support is prima facie indefeasible after its enjoyment for twenty years, 
and that if, owing to the peculiar ‘construction of a house, a burden isim- 
posed on the adjoining land greater than would be imposed by a house 
built in the ordinary way, it ia not necessary that the owner of the adjojn- 
ing land should have notice of the construction, for inthe absence of frau- 
dulent concealment on the part of the owner of the house, his enjoyment is 
deemed to be open. In the words of Lord Selborne, “ when a private house 
is pulled down and a building of an entirely different character erected, 
such as a factory, instead of it, the adjoining proprietor must have imputed 
to him knowledge that a new and enlarged easement of support is going to 
be acquired against him (whatever may be its extent), unless he interrupts 
or prevents it.” 

Then comes the question: Can the right to support for a building from 
a contiguous building be acquired? This point came up for consideration 
in Lemaitre v. Davis. 19 Ch. D., 281, and Hall, V. O., decided that the law 
was the same so that after twenty years contiguous buildings acquire 
mutual rights of support. In an earlier case, Solomon v. The Vintners 
Company, 28 L. J. Ex, 370, Baron Bramwell had raised the same objection to 
this right to support as Fry did subsequently in Angus v. Dalton, namely, 
the want of knowledge of the servient owner. He said, “An enjoyment must 
be neither vi, precario, nor clam ; it must be open. Now when you see one 
house leaning towards another, you may make a guesa that it is supported 
by the other; but it is buta guess —you cannot tell.” It must be confessed 
that this reasoning appears logical and sounds theoretically, though for 
practical purposes the other view is to be preferred. 

From what hag been said above, it will be seen that an action for subsid- 
ence, caused by the withdrawal of support, is one of the class of'actions in 
which damage is an essential feature, or ia the gist of the action, and until 
the damage has been sustained no cause of action arises. This was settled 
in Bonomi v. Backhouse, 9 H. L. 0., 503, where*Lord Cranworth pointed out 
that the right of the owneref the surface was not a right to the pillars or 
support, but merely a right to the ordinary enjoyment of the land. Conse. 
quently he held that the Statute of Limitations ran not from the time of the 
doing of the act which caused the damage, but from the'time of the damage 
happening. Darley Main Ooal Colliery v. Mitchell, 11 A.C., 127, decided 
that afresh cause of action arises upon each successive suffering of damage 
caused by ths original wrofgful act, so that the plaintiff has successive pe- 
riods of six years within which to prosecute his actions, and in Greenburn 
v. Low Beechwood Coal Company (1897), 2 Q. R., 165, it was held that where 


7 20 


154 THE BOMBAY LAW REPORTER, [VOL IX, 


the original mine owner, whose working had been the cause of the injury, 
had parted with the possession of the colliery, hia successor was not liakle 
for damage, the result of his pyedecessor’s actions. Again the maxim actio 
personalis oum persona moritur applies, so that the N owner has no 
redress unless the damage occurs in the lffetime of the person whose work- 
ing caused the damage (Hall v. Duke of Norfolk, 48 W. R., 565). 

The effect of Backhouse v. Bonomi and Darley Main Ooal Oolliery v- 
Mitchell is emphasised by the recent decision in the case of Tunnicliffe v. 
West Lejgh Colliery Company (1905), 2. Oh., 390. There a referee in assess 
ing the damage caused by a subsidence which was the consequence of the 
defendant's acta, thought to give practical effect tothe rule that a fresh 
cause of action arises on the happening of each successive subsidence by in- 
cluding in his assessment an amount to represent the depreciation in price 
caused by the possibility of future damage arising from the same original 
wrongful act of the defendant. But it was held that such an assessment was 
in effect giving damages for future injury, and that present deprociation 
caused by the risk of future injury’"was no more recoverable than future 
damage itself. Swinfen Eady, J., said: " The law is that where the mine 
owner is lawfully working his own minerals, damages cannot be recovered 
for future apprehended injury. It follows that the surface owner cannot re= 
cover any depreciation in the present selling value of the property caused 
by the apprehension of future damage.” 

It remains to consider the effect of statutory enactment on the right to 
support, By the Railway Clauses Consolidation Act, 1845, it was enacted that 
railway companies should not be entitled to any minerals under lands 
purchased by them, unless such minerals wore expressly purchased; that if 
the owner of mines lying under the railway or within the distance pre- 
scribed by the special Act, or if no distance has been prescribed, within forty 
yards of the railway, shall desiro to work them, he must give notice to the 
company, and if the company consider that the working will damage thoir 
works, they may by paying him compensation, debar him from working 
the minerals, but otherwise he shall be at liberty to work the minerals, fer 
which the company shall nót have agreed to pay “com pensation, provided 
he does it in a proper and usual manner. hie enactment was regardod in 
Great Western Railway Company ø. Bennett, 2 H. L., 27. as altering the 
Common Law and creating a new code between the mine owner and the 
company. Lord Ordmavorth thus explained the position: “The land was to be 
dealt with just as if there were ho mines to be considered, only the surface, 
That being ao, justice obviously, requires that when the mine owner thinks 
it beneficial to work his mines, he should be juet in the same position as if 
he had never sold any part of the surface at all.” Consequently the mine- 
owner, unless the company pay him compensation. can work the mines ag 
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closely to tho surface as ho likes, just as if he were the owner of surface, 
expept that of course he cannot use any part of the actual surface. The 
railway company has no right to support, and unless it choses to pay oom- 
pensation must stand the risk of having the Surface let down. 


As regards the position of a raifway company’s superfluous land it was 
settled in Pountney v. Olayton, 11 Q, B. D., 820, that as the company has 
no natural right of support to pass to him, so he can acquire none. More- 
over ho is in actually a worse position than the company, for the macMfi- 
nery of the Act not applying to him, he ig not entitled to notice of the 
mineowners’ intention to work the minerals under his land, or to* prevent 
their being-worked by payment of compensation. 


In the Corporation of Manchester v. New Moss Colliery Gompany, 75 L. 
J., Ch., 145, the argument was employed that if a company with a 
power of compulsory purchase, purchases the surface and the minerals 
underneath, then the ordinary law of support applies, the whole effect of 
the Act being avoided and the Company is entitled to the natural right of 
support. In this case the Waterworks Clauses Act 1847 (which contains 
soctions corresponding with those above quoted from the Railway Clauses 
Act) was the enactment in point, and the reasoning adopted was that the 
express inclusion of the minesin the conveyance to the plaintiffs, had the 
effect of placing them outside the Act altogether, and in the position of an 
ordinary purchaser in fee. The defendants by their workings inside and 
outside of tho forty yards area had caused subsidences in the plaintiffs’ 
reservoir, and had the plaintiffs possessed the rights of an ordinary owner, 
& right of action would have arisen for the withdrawal of the support. But 
Farwell J. held that they had no such right. Whether they purchased the 
minerals under the surface or not they had only such rights as the Act 
permitted, and the right to lateral support was not included amongst them. 
And he held the defendants were entitled to work within the statutory area 
whether they let down the surface or not. They were equally entitled to 
work, too, outside the statutory area, for the plaintiffs might, had they been 
sô minded, have enlargad it by their special Act, and by paying compensa- 
tion, have debarred the defendanta from working therein, if they had any 
apprehension that such working would damage their undertaking. 


Indeed, after Great Western Railway v. Bonnett, it is difficult to see what 
other decision there could have been, for how cah it be said that the Act of 
the Oompany in purchasing the surface, and the minerals as well, has power 
to alter the rights of an adjacent owner? The decision, too, is practically 
right for otherwise a railway company by purchasing land for its line, and 
the thin strip of minerals underneath, might prevent the working of mine- 
rals in a wholesale manner, involving the loss of vast sums of money.—L.S.J, 
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-The Law of Evidence. By AMERR ALI, SYED, M. A, C. I. E. Barrister-At- 


law, late a Judge of the Bigh Oourt of Judicaturo in Bengal, and the 
Hon, Mr. Justico Wood roffe, M. A., B. 0. L. Barrister-at-law, Judge, 
Oalcutta High Court. Oancorra: Thacker Spink & Oo. 1907. Fourth 
Edition. Roy. 8 vo. orr and 924, Price Rs, 18. 

_ Lt is not oven two years that we had tho pleasure of reviewing the third 
edition of this excellent work. That afresh edition was required in so 
short a time speaks volumes for the great popularity which this work has 
deservedly enjoyed. Ia the present edition the eminent authors havo made 
several additions and alterations. Tho introduction has ben re-written and 
enlarged. Thoge portions which dealt with the construction of Codes have 
been omitted, but the Introduction to the Evidence Act of the late Sir 
James Stephen has been newly incorporated. Mr Whitworth’s criticism of 
Sir James Stephen’s theory of relevancy has now been fully given as Mr. 
Whitworth’s pamphlet is out of prigt. 

There are several alterations in the commentary as well Matters relat- 
ing to Oivil Procedure have been altogether removed. These the learned 
authors intend to incorporate in their comméntary on the Civil Proceduro 


, Code which they are preparing. Various portions of the book have 


been recast with many additions. The commentary on s. 13 hus been 
much enlarged ; the important question as to the adinissibility of evidence 
of conduct under s. 92, which formed last year a subject of an articlo in Nos. 
20 and 21 of this Journal, has been dealt with at length ; and considerable 
additions have been made on the subject of estoppel. We note with pleasuro 
that the proseedings in Council prior to the passing of this Act, which ap- 
peared in the firs: two editions but expurgated in the last, have been re- 
stored. Though such proceedings cannot be cited as authoritative exposition 
ofthe Act yet the side-light which they throw often expels the gloom in 
which the object and meaning of a provision is enveloped. A good deal of 
fresh matter bearing on the lew of evidence finds place for the first time in 
this edition. The work is a storehouso—a perfectemine—of learning off 
every pointof the law of evidence. It is facile prinsepa the leading authority 
on the subject —a work which every practitionér should possess and no 
library should be without. $ 


The Law of Speoiflg Relief in India. . By OnarLes CoLueTtT. Fourth Edi- 
tion. By H N. Morison, of*the Middle Temple, Barrister-at-law. OALouTTA : 
Thacker Spink & Qo. 1907. Demi 8 vo, Pages xxxr and 522. Price Rs. 12, 

Ws cordially welcome this new edition of Colfett’s Specific Roliof Act. 
Among the seyeral commentaries on the Act this work stands by far pre- 
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eminent, The importance of the Specific Relief Act cannot, be, overrated. 
It embodies the equitable principles which have so long continued to 
gbvern the exorcise of that remedial justice, once peculiar only to the Court 
of Chancery. The Act simply codifies thoseerules of equity and good con- 
science by which Courts in Indja are bound to govern themselves. As 
it is drawn directly from the English equity jurisprudence the author has 
elucidated the meaning of the various provisions in the light of a very 
large number of English decisions. The work, therefore, is a compendiam 
of as much equity juriaprudence, in relation to rights and remedies, as is 
needed in ordinary practice. [tis unnecessary to enter into its details, as it 
is at present the best work on the subject, but suffice it to say that the pre- 
sont editor has very carefully revised this edition and brought it up to date. 


The Law of Confessions. By E. H. Monnige, B. A, Barrister-at-Law of 
the Middle Temple and Advocate of the Oaloutta High Oourt. OALOUTTA: 
Thacker Spink & Co. 1907. Demi 8vo. Pages xxxix and 210. Price Rs. 6. 

THE ‘confession’ of an accused person is in India a policeman’s favourite 
tool. In England an investigation by the Police into a crime: generally 
onds in a confession of the accused; whereas in India, the confession 
marks but the commencement of the investigation. No wonder then 
that in this country a majority of criminal cases pivota upon. the 
confession of the accused The law as to confessions is to be 
gathered from the various sections of the Indian Evidence Act and the- 

Oriminal Procedure Code, and the decided cases. The substantive- part is 

to be found in ss. 20,30 and 80 of the Evidence Act, and the adjective part 

in sa. 164, 342, 364 and 533 of the: Criminal Procedure Code. All theso. 
provisions are treated exhaustively in the book in our hands. Its first seven 
chapters concern themselves with the narrow line of demarcation between 
admissions and conf essions; and treat of the admissibility of confessions 

The eighth chapter deals with the use and weight of confession. The record- 

ing of confessions forms the subject-matter of the next three chapters. The 

subject of proof and presumption is admirably thrashed out in chapter XII, 

and that of examination of the accused in chapter thirteen. Taken all in 

all this book is a compléte text-book on the law of confession. It cannot fail 
to be » useful book of reference, on the score of the vast number of cases 


which it contains. : € 


The Practices in Suits on Mortgages and for Partttion &s. By J. H. BAKE- 
WELD, LL. B, of Lincoln’s Im. Barristey-at-Laew. MApRas: G. A. Natesan 

& Co., Esplanade, 1907. Roy. 8 vo. Pages xix and 188. Price Ra. 4. 
Taar tho practice in mogtgage suits and in suits for partition is far from 
settled needs no emphasis. A practitioner, at any rate a freshman, is al- 
most at his wits’ end in drawing up a plaint in a suit ona mortgage. There 
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are acarcely any precedents to guide him, and noither the Acts of legislature 
nor the rules framed by the High Courts befriend him in any way. But the 
difficulties in a mortgage suit do not end here. The suit has to proceed toa 
decree; and in its passage to that goal, questions relating to practice crop 
up almost at every turn. When at last if reaches the stage of fructifying 
in to a decree, the difficulties of the Judge commence. He has no forms 
at his command into which he can cast decretal order and his failure 
adéyuately to express the orders so as to satisfy the requirements of law 
has of late been the subject of comment in tho Bombay High Court, Those 
remarks apply in some measure to suits for partition. It is, therefore, with 
great pleasure that we call attention to the volume under review. It deals 
with the practice in suits on mortgage and for partition and in testamen- 
tary and intestate matters in Oourts subordinate to the Indian High 
Courts. The subject matter of the book is divided into six parts. Part I is oc- 
cupied with the question of mortgage suits. Partition suits are handled in 
the second part. The next part deals with proceedings in testamentary and 
intestate matters. They find a place in this volume, only because the District 
Courts are lately empowered in certain cages to issue grants of probate and 
letters of administration to have effect throughout British India, and the 
Madras High Court has published rules and forms to regulate their proce- 

‘dure. The remaning three parte set out precedents and forms, nearly eighty 
in number, of plaints, decrees and other important notices and applications. 
The book is very practical : and we have no doubt that it will be vory largely 
used with reference to the matter with which it deals. The variety of forms of 
plaints and decrees, and the classification of cases which determine the prac- 
tice and procedure ought to be greatly helpful to all whomay have occasion 
to use it i 


The Criminal Court Manual. By 8. S. VENOATARAMA AIYAR, B. A. B. L., 
Vakil, Madras High Court. Mapras: Chetty & Co., Esplanade, 1907. Demi 
8 vo. Pages 479 and xciii. Price Rs. 8. 

Tris manual contains toxt of the Evidence Aot, Bankers Book Evidence 
Act, Penal Code, Code of Qriminal Procedure and tha Whipping Act. Undert 
neath each section of these Acts is a concise note compiled from important 
decided cases. This feature of the publicatiqn renders it more useful than 
books prepared on the case notatio®system. But in a book purporting to 
be a handy Criming] Oourtemanual, the notes, we are affraid, are somewhat 
out of place. Nobody expects to find them ina handy manual, which is 
ordinarily used for obtaining a connected view of sections in an enactment. 
They cannot bo exhaustive: and their condensatipn not infrequently fails 
to convey the ratio dectdendi. The publication even as it is will, we trust, 
be appreciated as & handy book, The index, which occupies nearly 100 
pages in close type in double column, is a valuable feature of the book, 
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The Ourrent Index of Indian Cases 1907. Qompiled by T. V. Sansiva 

Row, First Grade Plesder. TRIOmINoroLY ; Lawyers’ Oompanion Office, 
dhva Vilas, Teppakulam. Annual subscription Re. 6. 

THR enterprising spirit of Mr. Sanjiva Row has led him to go a great 
way in placing before the profegsion the Ourrent Index on an improved 
basis from this year. The publication will now appear every month. The 
sixth part which will appear in June will incorporate and supersede the 
first five parts. The monthy numbers will again continue to issue monthby 
month, until they reach the December part, which will consolidate all the 
foregoing parts issued during the year and will present a complete digest 
of decisions reported in the several series of reports, official as well as 
private, of Courts in India. The Current Index is deservedly popular 
among all ranks of the legal profession : but in its new guise it will be even 
more popular. For those who wish to have a monthly, half yearly, and an 
annual digest of cases—oivil and criminal—reported in all authorised and 
private series of reports published in India this publication is par smoslence. 
The novel feature introduced by the compiler has outstripped other monthly 
publications which give digest of recent cases in a slipshod fashion. 


The Indian Law Koamination Manual. By Col. OugnIe, Barrister-at- 
Law. Fifth Edition by H. N. Morison, Barrister-at-Law. Oatourra: Thacker 
Spink & Co. 1907. Demi 8vo, xvr and 420. Price Ra, 5. 

THE object of this work is to provide students with questions and answers 
on some of the subjects prescribed for different law examinations. 

The questions are collated fromsthe question papers set principally in the 
Indian Civil Service examination; Lower and Higher Standard Depart- 
mental examinations ; and Pleaders’ and Police Officers’ examinations. The 
answers are to the point. In this edition an appendix containing questions 
set at the Bachelor of Law’s Examination of the Calcutta University for the 
last five years has been given. 


NOTES OF CASES 





. [ Ths important onas will be fully reported hereafter. | 
i tie ¥ A. Or. J. 
[ Cor. Ohandaparkar and Heaton JJ. | 
(Orim. Appia. Rev. No. 17 of 1907) > 1907 
Oonspiracy—Proof Y. Aol 16 


Where a conspiracy is alleged ft la not neoemary that it meald be prpved by the 
evidence of witnesses but the Court may oonsider all the probabilities and the sur- Auriga 


roanding eiremmstanees to ascertain whether the conspftacy exists, , v. 
My. Kari Kabirruddin, and me Binning with Memri Mehta and Dadaohanji, for Banoo 
the nooused. Rascar 


Mr. M. B. Ohaubal, PSE Pleader, for the Crown. nee 
My. P, N, Godinho, for the complainant, 
* — Retrial ordered, 
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0.-0. J. [ Cor. Davar J. ] 
1907 (Original Suits Nos. 442 of 1898, 459 of 1899 and 13 af 1900.) 
ee Limitation Act (XV of 1877), Art. 178—Rule 059 of the High Court Bules—No 
April 15 period of Hmitution appligs to procesdings undar this rule. . 
There is no speotfic provision in the Limitatlon Act or anywhere elso fixing a 
Wanra ' perlodof time within which an applicaiton for enforcement of payment of oosts by a 
GaxDHY ‘solicitor against his cllent by the sammary method provided by Rule 859 of the High 
& Oo, Court Rules should be made. Article 178 of the Limitation Act applics only to ap 
v. plications under the Civil Procedure Code, 1882, 
PRasnotau ‘The Hon Mr. Soti, Advocate General, for Messrs. Wadia Gandhy & Co. 
== Mr, Iavorarity, for Pushotam Shivji, 





[ Oor. Chandavarkar and Beaman JJ. | 
A. 0. J. (Socond Appeal No. 298 of 1905.) 
1907 Transfer of Property Aot (IF of 1882) Sec. 99—Mortgage—Monsy-decres by Mort 
rae gagee—Transfer of the dacreo—A srignes bound by provisions of s. 99. 
April 12 Tho transfer of a money-decree obtained by a mortgagee against his mortgagor Is 
bound by the restriction Imposed upon tho mortgages by s 90 of the Transter of Pro- 
‘OHHAGAM ‘erty Act, vix, that he shall not bo entitled to bring the mortgaged property to salo in 


I ok y (mention of the deres othor wins chan by instituting a sult onder a. 67 of the Act 





[ Cor. Chandavarkar and Pratt JJ. | 
a : (Or. Application for Revision Ko. 46 of 1907.) 


' Oriminal Procedure Codo (Act F of 1898), Seo. 195 (0}—" Produced or given in evi. 
A. O8. J. ‘dence "—Interpretation—Sanction—Indian Penal Coda (det XLI of 1860), Seor 
1907 471, 477, ig 
ey Beotion 195 (0) of the Criminal Procedure Code, 1898, applies to a document which 
April 12 'is alleged tò have been forged and which is produced in a Court of justlee. Under the © 
‘weotlon, the * production ’ of a document in a Court is not the same thing as ‘ giving’ it 
Inre QOPAL.'in ovidence’. A document prodnezd in a’ Court means that whioh ls produced for the 
Tugi ‘purpose of being tendered in evidence or for some other purpose. ` 
Mr.'C. A. Rele, for the petitioner. 


[ Cor. Jenkins O. J. and Beaman J. | 
( Second Appeal No. 520 qf 1905.) 


+ 





ALO. JS. | 
| Khoti Settlement Ac Bom, dot I of 1880), Seo. 10—Oceupancy tenani-—Resigna- 
1907 tom to Khot. > e 
=~ When an ocoupancy tenant transfers land to another on a sale-deed, he cannot, ac- 


Maroh TI gording to the ordinary usage of language, bo sfd to have resigned tho land, Though 

BapasHan the consent of ths Khot is not negoseary to a'resignatlon still the resignation must be 

ip, made to the Khot, and it is only to the khot thatthe resignation oan be made. Asto 

Narayan Whethir ow not a paftlonlar transaction isa resignation to tho Khot must depend 
—— _—_, upon’ the clrenmstanees of each casc. 

The Hon, Mr. Scott, Advocate General, with Mr. H. 0. Ooyofi, for the appellanta, 

Mr. daant G Desai, for the respondent. 


i Deeres rovorgod, 
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THE WORKING OF THE INSOLVENCY 
-` LAWS IN INDIA. 


——— 


NSOLVENOY laws are an exotic growth in India, they were introduced 
here with the institution of the Supreme Oourts; they may be said 

to date from the establishment of British Oourts of Justice. The indige- 
nous method for the settlement of the debts of an insolvent trader or indi- 
vidual was for the people of his own guild or caste or village to take the 
case in hand, and settle it without having recourse.to a Court of Law 
generally. But it was only in rare cases, that any such trader or indi- 
vidual, even when on the brink of ruin, threw up his hands thus, and 
sought the indulgence of his creditors. In his own life-time, he strove 
hard to discharge his debts, and after his death, his sons were religiously 
bound to pay their father’s debts. Under the circumstances, the legacy of 
debt descended from generation to generation, and: the creditor was safe, 
and pressure was not so greatly exerted on his side, as we seo it in these 
days. Travellers in-ancient India, have not failed. to note this one. pre 
eminent detail of the law of the Hindu, that the son. was by religion and 
law bound to pay his father’s debts, “The grandsons shall pay the debt of 
their grandfather, which having been legitimately. inherited by the son» 
pas not been paid. by them. ..... ‘Fathers desire offspring for their 
own sake reflecting, ‘his son will redeem me from every debt whatso- 
ever, due to superior and inferior beings’, Therefore a son begotten 
by him should relinquish hixown property, and assiduously redeem his 
father from debt, lest he fall into “a region of torment.” Thus says 
Narada, It is a noble ideal, unusual in the juristic annals of the 
world, and hence its practical observapco in »Indig struck every foreign 
traveller, who has. not forgotten to record it, But the process of whittle 
ing down began, from early times, and exceptions in the nature of 
immoral debts, impious debts, the liability being confined to the possess 
sion by the heir of the deconged’s assets, began to be hedged round the 
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duty, till we have come down toa point when by the Insolvency laws, a 
man may not in his own life-time pay the whole of his debts, and, shieli- 
ing himself under the law, remain free or “discharged” ever after. It is 
indeed a gad fall from a noble ideal, but the result was inevitable. The brisk 
intercommunication between the East&nd West and the conditions of 
modern life could not but lead to it. It is difficult to check demoralization, 
once it sets in, from permeating to all parts of a society, and what the 
Indian saw in his foreign ruler he imitated in himself, and what the , 
less advanced resident of the mofussil witnessed in the comparatively ad- 
vanced Bombayite, he tried to follow in his own case, and thus the sense of 
shame, which originally prevented an individual from seeking the benefit 
of these Acts, has gradually been on the wane, and we seethe Courts 
flooded week after week with applicants praying for “ discharges”. 

Two matters, have recently brought this law into prominence. The 
action of the Supreme Legislative Council in-desling with the law on the 
subject in the Civil Procedure Gode andthe Arbuthnot Insolvency. The 
latter has demonstrated how very expensive it is for any one to resort to a 
Court of Law in such cases to even try to prove that the protection afforded 
by the Act is not sought under bona fide circumstances. 


, So fer as the Insolvent Debtors Act of 1848, and its appli- 

cation to the large Presidency Towns, is concerned, it ia acknow- 
ledged on all sides that this piece of legislation is antiquated, in- 
adequate, and unsuited to the present times. Sixty years have 
wrought great ohanges in the economic and trade conditions of India, 
while the Act has remained at a standstill. It is an English statute 
and only a powerful agitation, backed up by the Supreme Government, 
can induce Parliament ‘to take up its amendment in hand. But its 
defects meet the public eye, only fitfully, when such extensive interests 
as those of the Watsons of Bombay or Arbuthnots of Madras are 
imperilled, and the grievances thus laid bare, are not of such a contie 
nuous nature as to attract agitation of a sustained kind. Lethargy on 
the part of the public, and apathy on the part ofethose who administet 
the law, have combined to perpetuate a pises gf legislation, far behind 
the times. 

These laws have worked one mischief. iá the Presidency towns they 
have induced numbers of Men to incur debts, recklessly and fraudulently, 
both as individuals and treders, and thus encourage the very evil, whioh 
the Act was made to strike at. This is specially the case with petty 
dealers. They do so here—eg., in Bombay—uader a double advantage. 
The expense of litigation in the High -Court is prohibitive, and although 
the Act makes provision for dealing with such fraudulent and reckless 


xo. 11] JOURNAL. 168 


traneactiony (s. 61), very seldom does a oreditor think it worth his while 

take the chance of opposition in the Oourt, and resist the Insolvent’s 
application for discharge. The game is not worth the candle, for supposing 
he succeeds, what profit dogs he get! Pos8ibly the discharge is delayed 
for awhile or at its best,the Insolvent is sont to jail. But that would 
not bring him back his money ; and an academic or moral victory would 
hardly appeal to his business-like conscience. This is one circumstance 
that disarms opposition and facilitates the career of the rake, and the 
second is the absence of that wholesome, restraining, influence which 
their caste, or the village society at large, exerciseon such deMinquents. 
It often happens that auch persons are dealt with summarily by the com- 
munity: they are ostracised, or their hooka, chlum (smoke), prohibited, 
or some such condign penalty imposed, at the minimium of cost and 
delay. These summary powers cannot, with convenience, or effectiveness, 
be weilded in large cities like Bombay, and the reckless debtor roams free. 

This demoralisation has trickled down to the mofussil, but the force of 
public opinion there, is, still go great, that during these many years, that 
the Qivil Procedure Code has been at work there, no appreciable number 
of persons has taken shelter under ita Insolvency provisions. InstAnces 
do hsppen, where a person on the verge of bankruptcy, escapes to Bombay 
for instance, and brings himself within the clause which qualifies a- 
resident of the place for a certain length of period to take benefit of the 
Act. The music which he dare not face in his own town, is left out of ear- 
shot, and his creditors do not care to follow him there. But, happily such 
instances are very Tare, and resorted to only by those who have come in 
contact with conditions of life and dealings in Bombay, and thus become 
demoralised ; a large majority of their fellow townsmen prefer to walk 

` the beaten path, and if unfit todo anything else, at least compound with 
their creditors. 

The writer has come across both these sorts of debtors. In the one case, a 
Parsi, emigrated to Bombay, and filed his Insolvency there ; his mofuasil 
greditors could but show faint fight there, and’were not prepared to throw 
away good money aftef bad, and the debtor walks the streets of Bombay 
and his native place, freely, snapping his fingers at his creditors. The 
other is the instance of a respectable Hindu, who through force of circum- 
stances and frauds of his partners, found himself involved in debts much 
beyond his capacity. He was strongly advised at eyety stage, to take the 
benefit of the Act, but he stoutly refused, saying*he would sell every pot and 
pan of his and clear himself. He is at present penniless, with still some 
debts undischarged. But Ke is yet working manfully, and is not prepared 
to give up. His creditors aleo treat him sympathetically. These two 
instances show how the feeling in the mofuasjl still stands divided. 
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Oftener than not, it is the reckless speculator or houkeholder who seeks 

the benefit of the Act. A casual glance even at the lists published evary 
Wednesday in the daily paperg would convince the reader of the propriéty 
of this statement, It ia either a dismissed foreman, or a disappointed dramatic 
company starter, or a private cletk, wlo has gone on dealing on credit 
with bis grain-seller, trader, or money lender, who, when caught in a tight 
corner, thinks it to be the best way out to resort to what in native pars 
lance ia called, “the Wednesday Court” (the Commissioner in Insolvency sits 
always o on that day of the week). ‘The same statement is confirmed by watch- 
ing any dayi in any of the Small Osuses Courts the miscellaneous morning 
work. The spectator would find shoals of people, Parais, Hindus and Euro- 
peans, cheerfully admitting their debts and submitting to decrees, only to 
announce that they have gone to the Insolvency Oourt and pray for a stay 
of the execution of the decree till they obtain their discharge. This 
means generally that the creditor is done out of his moneys, and Ke cdn 
never recover them. Instances are not wanting where even people in 
admittedly well-to-do circumstances and of a respectable status in society, 
have swept of as much as they couldfrom the Marvadi and then suddenly, 
after allowing decrees to be passed against them, go and seek protection 
of the Act, and practically rob the lender of his money. On the one hand, a 
decree is passed against him and on the other, a petition in Insolvency 
ia being lodged. The only remedy that could with suocess be applied ‘in 
“such-oages, viz, his personal arrest is thus taken away from the judg- 
mente-creditor’s hands, because an ad interim order of the Insolvency 
Court protects the debtor's his person from arrest. Many decrees of civil 
' Courts are thus rendered infructuous. The mala fides ‘of the whole tran- 
saction could be proved in no time in such cages, but the trouble and ex- 
pense of the procedure prevents the creditor from pursuing his remedies 
any further. 

These are some of the evils which cry for a remedy. This legislation 
has demoralised the people go doubt, but, apart from ita moral aspect, it 
is quite clear that legislation of this nature is queuited to a poor and 

‘illiterate country like India, where the masses require speedy, cheap, and 
‘the least involved procedure for the recovery ef their dues. The model 
is furnished by the caste Panch ang the Village Panchayat, and the experi- 
ence of two generations should go very well towards enlightening those 
Who are responsible for placing such Acts on the statute book, as to whether 
‘the objècts for which this pieod of legislation was intended have been 
‘fulfilled or not. The finger of scorn which is pointed at the insolvent in 
the mofussil town or village, where the population is thin and every 
' body knows him and conditions of life different, is absent in large cities 
like Bombay, and -he panses unrecognised, or uncared for, there, This 
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check; this sense of shsmedue to a sentiment worked into the mind of 
ae nation, for ages past, is a plant which requires nourishment and 
not uprooting, and it appears that the legislation, ‘which the Indian and 
the British governments, have undertaken in the past, has completely 
ignored this phase of the question The question then is, whether it is 
too late even now to recognise it? xX 


@ 


RECENT ENGLISH CASES, 


AvotionzER—Personal liability—Sale subject to reserve—Lot” knocked 
down at less than resorvs. At a sale by auction subject to a reserve price on 
the article sold, where the fact that there is a reserve is known, the offer of 
the auctioneer to sell, the bidding, and the knocking down of the article to 
the highest bidder are all subject to the condition that the reserve price 
should be reached, and the fact that the auctioneer knocks down the ar- 
ticle to a bidder who has bid a less price than the reserve gives the latter 
no right of action against the auctioneet, either for breach of duty in refus- 
ing to sign a memorandum of or otherwise complete the contract, or for 
breach of warranty of authority to accept the bid. MoManusv. Fortesoue 
(1907, 2 K. B. 1). 

BanxrurtToy—Mortgags to ours agresd balanos—Trustes’s right to go 
behind mortgage und ‘settled accownt—Right to require particulars und 
vouchers—Judgment recovered—Bankruptcy Act, 1883 (46 & 47 Viat. o 
52), Sched. II., r. 22. No judgment recovered against the bankrupt, no co- 
venant for payment given by or account stated with him, can deprive the 
trustee in bankruptcy of his right and duty to investigate the nature and 
grounds of the claim made against the bankrupt’s estate: the trustee is 
therefore entitled to go behind these-forms and to require satisfactory 
evidence that the debt on which the proof is founded is a real debt. In re 
Vax Laux. Kw parts OHatTERTON (1907, 2'K. B. 23). 

Lieut Anp Arr—Anoient lights—Kasement— Rebuilding of dominant 
tenement—Alisration of eassment—Diminution of light by owner— 
Burden on servient nt—Destruction® of sasyment— Declaration 
that there is no easement. Where before the rebuilding of premisos hav- 
ing ancient lights a partial intérferencawith these lights by the owner of 
the servient tenement would not be sufficient to entitle the owner of the 
dominant tenement œ an injunttion, the same ameunt of interference, 
even though completely blocking up the rémnant of ancient light left after 
the rebuilding, will not be an actionable wrong to be restrained by in- 
junction. Ankeraon v. Oonmally (1907, 1 Oh. 678). 

Tort—Liability of landlord for injury. happening to stranger 
during’ i a i under no contrapiual Liability to Repair — 
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Repairs in faot done by Landlord—Nogligencs of Landlord's Servants in 
Kaeouting Repaira—Nuisanos. The defendants, who were the owners of 
considerable house property, let a house to a tenant, who subsequently 
sub-let it to a company, whose’ manager residell on the premises with his 
wife (the plaintiff) and his family; the qefendanta were not liable to do ~ 
any repairs to the house. In the lavatory of the house was 8 water tank, 
which became insecure, owing, as was alleged, to the vibration caused by 
am engine and machinery upon adjoining premises of the defendants, 
which were used by them for the purpose of generating electricity for the 
lightingof their property. Oomplaints of the insecurity of the water tank 
were made by the plaintiff and her husband to the tenant, who forwarded 
them to the defendants. Ultimately the defendants sent two workmen, who 
were their own servanta, to do the necessary repairs, and an iron bracket 
was fixed underneath the tank to support it. Three months afterwards 
the bracket fell upon the plaintiff and seriously injured her. The jury 
found that the bracket fell by reason of the working of the defendants’ 
engine, that the working of the engine amounted to & nuisance, and that 
the work of repair in putting up the bracket was done inan improper and 
negligent manner and the apparatus left in a condition dangerous to 
persons properly using the lavatory: —Held, first, that the plaintiff had 
, no cause of action against the defendants on the ground of nuisance, 
because she had no interest in the premises or right of ocoupation in the 
proper sense of the term; secondly, that she could not recover on the ground 
of negligence, for there was no contractual relation between the plaintiff 
and the defendants, and the doing of the repaira was a voluntary act on 
the part of the defendants not done in the discharge of a duty to the plain- 
tiff} and that, as the defendants had no control of the premises, there was 
no invitation on their part to the plaintiff, but at the utmost an innocent 
representation as to the state of the premises, which, as they had employed 
apparently competent men to do the repairs, gave the plaintiff no cause 
of action, Malons v. Laskey (1907, 2 K. B. 141). 
4 


GLEANINGS, 





Finding Long Hidden Property. 
Ez question of the rights of a perena who finds Property which was 
once hidden, and has remgined concealed so long that the original 
owner is unknown and doubtless dead, and all trace or memory of the 
place of hiding has passed into oblivion, is somewhat novel. There are few 
casesin which such a question has been considered, though there are many 
with respect to the rights of one who finds property that had been merely 
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lost. Obviously property that has been hidden remains the property of the 
oréginal owner so long, at least, as the owner, or any person claiming 
under him, retains knowledge of the hiding place. Beyond doubt, also, the 
original owner, or his successor in title, is entitled to the property when 
found, even if he had entirely {Srgotten where the property was, if the 
identity of such owner can be ascertained by the finder. But when the 
owner is dead, his identity utterly lost, and no one can be discovered who 
has any claim through him to the property, is it to be regarded, when found, 
as if it were lost property ? 

A case of exceptional interest on this question wae recently decided by the 
supreme court of Oregon in Ferguson v. Ray, 44 Or, 557, 1 L. R. A. (N. 5.) 
477, 102 Am. 8t. Rep. 648, 77 Pac. 600. In that case gold-bearing quarts was 
found where it had been buried in some kind of a bag near a tree on 
which marks had been made, for the purpose, no doubt, of relocating the 
hiding place. The quarts had been hidden so long that the bag had al. 
most entirely rotted away, and it was impossible, from any facts existing 
to determine anything- whatever with respect to the identity of the owner 
of the property. The court held, nevertheless, that the property could not 
be regarded as lost property which would belong to the person who found 
it, but must be regarded as a part of the soil, belonging to the owner of 


the real estate. Additional interest attaches to the case because of its ` 


remarkably close similarity to the earlier case of Danielson v. Roberts, 
44 Or. 108, 65 L. R. A. 536, 102 Am. St. Rep. 627, 74 Pac. 913, in which 
the court reached exactly the opposite conclusion. In the earlier case 
the property consisted of $ 7,000 of gold coin inclosed in sacks within a 
half-gallon tin can, and was found buried under several inches of dirt 
and a maas of débris in an old henhouse. In each case, the property was 
buried in the ground and was dug up by the finder. In each instance it was 
impossible to determine the identity of the original owner. But in the 
Danielson Oase the court held that the property belonged to the finder, and 
in the Ferguson Oase it held that the property, belonged to the owner of 
tke land, and not to thg finder. In the Danielson (Jase the court expressly 
said that “the reason of the rule giving the finder of lost property the 
right to retain it against aM persons except the true owner applies with 
equal force and reason to money foundehidden or secreted in the earth, 
as to property found on the surface.” But in the leter Ferguson Oase the 
court adopts the opposite conalusion, and holds that, because the ‘property 
was originally hidden,by, the owner it was not lost, and the rule respects 
ing the finding of lost property does not apply to it While the court, in 
the Ferguson Oase, cites its decision in the earlier Danielson Oase, it doeg 
not call attention to the striking difference in the decesions, but cites the 
ormer casa as if it were a precedent for the latter. 
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A recent decision of the appellate devision of the New York 
Supreme Court, in Burdick v. Ohesebrough, 9 App. Div. 532, 88 NY. 
Supp. 13, agrees with the latest decision of the Oregon Oourt. 
That was acase of valuable earthenware discovered and dug up out 
of the soil of a farm where it had long been buried, with nothing to show 
who was the original owner. The suit was brought by executors of the 
owner of the farm against the person who had taken the property ont of 
the soil. The Oourt held that the action could not lie, because, as executors) 
the plaintiffs had no title, and though as individuals they had an interest’ 
they were merely tenantsin common with others who were not joined’ 
But the Court laid down the law on the subject to the effect that, “if per- 
sonal property is deposited beneath the surface of the soil, and so left 
until the place where it is so deposited is forgotten, andthe owner theres 
of, if living, or his personal representatives if he is dead, cannot be found, 
such personal property, so inthe possession of the owner of the soil, be” 
comes as a part of the goil the property of the owner of the real property ; 

when it is discovered and removed from the soil as against every- 
one but the owner, it becomes the personal property of owners of such real 
property, and not the property of the finder thereof.” 

A case of the digging of property out of the soil where it had long been 
embedded, though it did not involve any element of an original hiding or 
concealment of the property, but a probable abandonment of it, was decided 
in England in Elwes v. Brigg Gas Oo. L. KR, 33 Oh. Div. 562,65 L. J. Oh. N. 
5.734.. This was thecase of a boat which had been buried for two thou- 
sand years probably, and had been presumably abandoned or left derelict 
by. its original owners on what is now a river bank. By natural processes 
during the centuries, such as sinking intothe ooze, andthe depositof . 
alluyjal soil, it had become buried inthe earth until it was excavated by 
a gas company which was in possession of the premises under a ninety- 
nine year lease. But the court held that it wasthe property of the lesgor, 
even though the existence of the boat was unknown when the lease was 
made. ° 

The finder of an aerolite, who claimed title to if as against the owner of 
the soil into which it had embedded itself agit €ell from the sky, wes denied 
the right to it jn Goddard v, Winchell, 86 Idwa, 71, 17 L. R. A. 788, 41 Am. St 
Rep. 481,52 N. W. 1124, „This case, of course, is similar to those of hidden 
property above mentioned, only in the fact that the property was found 
embedded,in the earth. The nurherous cages as to the rights of the finder of 
lost property have nearly all of them related to property that was found 
onor above the surface of the earth, or in the water. Whether there is, or 
should be, a distinction between those cases and those in which property 
actually lost is found embedded in the soil, may be fairly open to. inquiry. 
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It is not easy to see that such property is any the less a part of the soil 
if jt were merely lost in the first place, than if it were originally hidden 
instead of lost, provided that in both cases, when found, it is actually 
buried in the earth. The cate of the boat foifnd in England was probably 
the case of an abandonment, but if,inetead of that, it had been a case in 
which the owner had actually lost the boat, it would have been no less a 
part of the soil in fact, and it is not easy to see why, in the reason of the 
matter, it would have been any the less the property of the owner of tht 
soil. But, on the question of the rights to property found embedded in the 
soil which had been actually lost, there is very scant authority for ‘making 
any confident statement as to whatthe lawis. As to property originally 
hidden in the soil and found there, itoan hardly be said that the law is 
fully settled, but there seems to be at least some balance of sathority for 
the conclusion reached in the Ferguson Osse.—Case & Oommen. 


“The Greater the Truth, the Greater the Libel,” 
ee authorship of this maxim is usnally attributed to Lord Mansfleld, 
Burns wrote in “The Reproof ”:— 
Dost not know that old Mansfield, 
Who writes like the Bible, 
Says the more "ts a truth, sir, 
The more "tis a libel ? 
Again, we meet the phrase in the poems of Moore, “A Case of Libel ”:— 
It was nuta for the Father of Liss, 3 
As that wily fend is named in the Bible, 
To find li settled by laws so wire, 
Tho greater the truth, the greater the libel. 

At the present day the maxim applies only to criminal proceedings, and 
it is stated in modern text-books that it was never at any time applicable 
to a civil action. Mr. Blake Odgers, in his Outlines of the Law of Libel 
humorously remarks that the phrase has become a'sort of catchword with 
the man in the street, who is rather prone to air it in order to show how 
wicked and absurd the law of England is. Yet there is something to be 
said on behalf of the mu#h-maligned “man in -therstreet,” for his miscon« 
ception may perhaps be dpe in some measure to the confusion which 
apparently prevailed in the eighteenth century. In the library of the 
Inner Temple there is a quaint old text-Book on the law of libel, published 
in 1765 (probably the oldest work dealing with civib proceedings for 
defamation), and written by “A Gentleman.of the Inner Temple,” in which 
the following passage ocours: “It feems now settled that no scandal in 
writing is any more justifiable in a civil action than in an indictment or 
information at the suit of the Orown; for though in actions for words the 
law through compassion admits the truth of the charge to be pleaded as 4 
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justification, yet this tenderness of the law is not to be extended to written 
soandal,.in which the author acta with more coolness, whereas in wogds 
men often in a heat and passion gay things which they are afterwards 
ashamed of, yet the scandal soðner dies away ard is forgotten; and, therefore, 
from the greater degree of miachief and malice attending the one than the 
other, the law allows the party to justify in an action for words, though not 
for written scandal.” 

~ In support of his view the “Gentleman of the Inner Temple” cities Rex 
v. Roberts (B. R. M. T.8. Geo. I1.) This case does not appear in the pub- 
lished reports, but it is referred to by Holt in his Law of Libel (1812), as 
being considered at one time as an authority. Holt cites a dictum of Lord. 
Hardwicke in this case: “ It is said that if an action were brought the 
fact, if true, might be justified; but I think this isa mistake, I never 
heard of such a justification in an action for libel even hinted at. The 
law is too careful in discountenancing such practices.” Holt, however, 
adde that in 1812 Rex v. Roberts was no longer considered good law, and 
refers to two unreported cases—King v. Parsons (1799) and Plunkett. 
v. Oobbett (1804)—-as authorities for the admission of the truth of the 
charge as a complete defence. 

The non-sdmission of the truth seems to have been a legacy from the 
Star Ohamber jurisdiction, which, in turn. adopted the severe Roman law, 
De Libellis Famosis. Hudson, in his treatise on the Star Chamber, points 
out that this court has swept away “a gross error from the law of England” 
4.4, that itis nota libel if the words be true. Hudson further stated 
that while spoken words may be justified, if the acandal be put in writing 
it is then “past any justification, for, it is not the matter, but the manner 
which is punishable ; for, as the woman said, she would never grieve to 
have been told of her red nose, if she had not one indeed.” s 

As late as 1843 Lord Brougham, when giving evidence before the com- 

mittee of the House of Lords appointed to inquire into the law of defama- 
tion, said.: 
. “Tam quite clear that thé truth ought not to be made decisive either i ra 
civil or criminal proceedings, for cases may be fou&d where the truth, in- 
stead -of. being a justification, would be an aggravation. ” This seems to. 
have been the general view of those who were called before this commis- 
sion, among whom were judges, mégistrates, and newspaper editors. Their. 
evidence throws a,valuabte sidelight on the subject of defamation. 

One of the dangers‘involved in the admission of the truth as a defence is 
clearly shown by a witness named John Black, who was editor of the 
Morning Chronicle. When asked whether he kad considered the law of 
libel,’ he naively replied, “More often than I could wish for.” He then 
referred to a newspaper established for the express purpoag of dissemina- 
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ting scandalous libols. This paper, the Argus, employed a professional 
pygilist on its staff, who received three and one-half guineas a week as 
nominal editor. He was a powerful man, about seven feet high, known: 
in the neighborhood as the Duke of St. Giles, and head of the olan’ 
MoOarthy, and was able to muster a thousand hooligans from the locality’ 
ata moment's notice. When anybody called with a horsewhip and asked 
for the editor, in the words of the report, “Ho rose up and said, ‘I am’ and 
the party bolted with all possible speed.” This “Duke of St. Giles” seen 
to have his counterpart at the present day in Germany, where the Sitz- 
redacteur is employed to go to prison when the real editor transgresses 
the press laws. 

Another witness, the editor of the Fwaminer, did not seem to have quite 
made up his mind on this point’ He was then pressed. “Do you not con- 
sider,” he was asked, “that the admission of evidence of the truth would 
greatly aggravate the pain and mischief caused by the publication of the, 
libel ” 

“Yes” he replied, “but that is the case, in any proceeding. Being dragged 
from private life into Oourt is a great pain. There is a great pain, it 
seems to me, in the whole operation of seeking justice,” A further ques- 
tion was then put to him : 

“Tf a lady should be held up to the public as having false hair, false 
teeth, and false eyebrows, which is utterly unknown to anybody but her 
waitingmaid, that, if proved, is an absolute defence. Do you approve of 
that 1? This hypothetical case seems to have clinched the question with 
him, for he replied, “No; I certainly do not.” Although his reply does not 
carry us much further, itis, at least, an interesting example of early, 
Victorian ethics. 3 

In Lord Denman’s view, the admission of the truth as a defence tended 


to enable the wrongdoer to take advantage of his own wrong, by challeng-’ 


ing the character of the person injured. The upshot of this commission 
was a recommendation that the truth should not be a sufficient defence in 
an action for libel or slander, unless the publication was also for the benefit 
of the community. One®of the principles on which this recommendation 
was based seems to have begn the hardship caused by raking up some for 
gotten peccadillo of the past, at a time when a man has turned over a new 
leaf, and is leading a respectable life. ° This is, no doubt, a serious defect 
in the present state of the law, but hard cases neter made good law, and 
the safeguard of the plaintiff is that the justifiention must be as broad us 
the charge (Weaver v. Lloyd, 2 B. & 0. 678); in other words, it must be, 
true in substance and in fact. Asa rule, a really malicious defendant, 


unless he has an intimate acquaintance with the law of libel, will overstep, 
tho mark, and be unable to prove the complete truth of his allegations. 
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ty 


fy 2 Tae BOMBAY LAW EXPORTER. [vot. 1 


Another reason for the admission of the truth as a defence is that given by 
Mr. Justice Littledale in McPherson v. Daniels (1829, 10 B. & 0. 272): “The 
plaintiff is not entitled to recover damages inrespect of an injury to a character 
which he does not possess.” England and America seem to stand alone in 
adopting this principle: while colonial apd foreign legislatures require, in 
addition, that the publication should be for the public benefit—Oh. L. N. 
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The Principles of German Civil Law. By Erngst J. Sonustze LL, D. 
_ (Munich) of Lixcoy’s Ixy, Barrister-at-Law, Oxrorv. The Clarendon 
‘Press. 1907. Demi 8 vo. Pages xlvi and 654. Price 12s. 6d. net. 
“ Tae Principles of German Oivil Law, to quote the full title of the work 
published this year by Dr. Ernest Schuster of the English Bar, does not con- 
vey to the student of it one-half the idea of the vast scope, no less than 
the interesting nature, of the great workjthat its text.discloses. It is by 
no means a dry, thread-bare digest ef the principles, stitched together, of 
the German Civil Codes, which chronicle, as all statutes or enacted laws in 


_amanner do, the state of society and life peculiar to, and prevalent in, 


Germany and their present phase of progress, collective and individual, 


* examined inthe light of remedial and preventive justice,—in brief a 


reasoned history of the civil rights and duties of German citizens inter æ 
and of each individual citizen to his sovereign, as they are in existence at 
this date of their codification. Butit is a comprehensive study of those prin- 
ciples, analysed on the comparative method, and collated by the synthesis 
of doctrines that answer to, or correspond with, each other, in German and 
English jurisprudence. It has therefore more than a mere national interest, 
restricted to the German code-law; that is to say, it treata pre-eminently of 
variations in the rules and reasons on the same topics of law in England 
and Germany, and their reciprocal, international effect in a spirit which 
stimulates further efforts in quest of larger juristic results. There can be no 
two opinions, we believe, tet our author has admirably succeeded, beyond 


the average standard of legal scholarship, in prefenting in his learned’ 


chapters the essentially Teutonic conception of, ‘private imperial law’ in 
its relation to ‘private statutory and customary, state law, as recently ox- 
pressed by Germanic lawegivers from the stand-point of English practis 


tioners in English Oqurts. 


< We must in limine conféss our inability to test how far the German prins 
ciples have been correctly boiled down from the Keiseran Codes; but the 
English exposition of those principles in the light of English decisions is 
as well-defined, relevant and luminous, as can be wished for, withoat ite 
being diffused, elaborate or- obscure ; and notwithstanding the discrepant 
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-characteristics of detail, wo are led to think that the principles of private 
Igw, international and municipal, particularly in respect of obligatory 
rights and duties, (schuldverhdlinies) in English and German jurispru- 
dence, when viewed as a whole, are very muth alike, if not almost ident 
tical, in their basic notions of what is equitable, just or strictly legal, and 
at the same time conducive to the public weal in each country. Dr. Schuster 
gathers together his subject, wide as it is, into five heads: (1) General Rules, 
(2) Obligations, (3) Things, (4) Family-law, and (5) Inheritance, in the fitht 
of which he discourses largely on what is technically termed Rechtagesohdjt 
or ‘ acts-in-the-law’, as Sir Frederick Pollock has naturalized ite transla- 
tion in our law-English. Under each head of the five-fold list, our author 
notes down crucial principles which differentiate the code-made and judge- 
made systems respectively of the insularand continental empires. As a 
literary production, pure and simple, on the conflict of laws, German and 
English, we think it may be regarded as a unique work of reference, 
whether one descends to such special provisions as relate to natural persons 
and corporations, substantive and adjective rights, law of agency or the 
law regulating eleatory agreements contained in particular sections 
of; the imperial codes or trangends to the heights of broad, general rules 
of substantive rights including rights of ownership arising from prescrip- 
tion (Verajahrung) and their methods of inter-pretation. 

The profound impression, which a brief survey of the learning 
comprised in the treatise leaves on the mind is that the severely 
logical or symmetric scheme of the German codes has much to 
borrow from the historical, but irregularly developed, order of the 
English case-law. Conversely, the latter has, in a way, much to acquire 
for ita systematization and compactness from the former, so as to render 
each set of laws, in its own appropriate sphere, a practically complete 
system of laws, governing or guiding the ‘manifestations of the human 
will,’ as our author happily phrases it, in nearly every department of 
human affairs that come under the influence of human laws. It is impom 
sjble, on this view of Dr. Schuster’s Angloterman work, to do precise 
jastice within a few lin@s to his quarrying operations in the immense mines 
of his own choice, and, ig particular, to his underground researches into 
apt analogies and pointed contrasts between the laws of the two great 

_ empires; but the lumps of precious ofe he has massed together in his ine 
valuable pages are of far-reaching significance tô modesn lawyers, in their 
ideal desire to secure an uniformity of principlés underlying such subjects 
of frequent occurence in international law as bankruptcy, marriage, 

. domicile, succession to goods and lands &c.; as with the growth of know 

ledge and progress in industrial arts and commerce they are attracting the 

increasing attention of mankind in every succossive decade. In closing thi 
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general estimate of his treatise, we felicitate our author on having grasp- 
od with a tight grip and within manageable limits the salient principles 
of a subject which have a tendency to run out into infinite details in every 
imaginable Division of the law; and we hope, i¢ will be followed by similar 
works executed on a similar plan in fespect of French and other allied 
codes, so as to accentuate more and more the intrinsic charm and value 
in several respects of the English system of judge-made law (with its con- 
sequent power of automatic adaptability, so to speek, to the needs of pro- 
gressive civilization) as well as its intrinsic superiority to the extrinsic 
and at¢imes stiffor non-elastic, if not rigid, codelaws of continental 
Europe. 


Sweet and Mamelles Lawyers’ Reference Book. Published by Messrs. SwEur 
and MAXWELL Itp,, 3 Chancery Lane, W. 0. Loxpon, 1907, Roy. 8vo. 
Pagos 78, Price 2s. 6d, net. 


THis handy book contains complete chronological lists of English, Scotch, 
Irish and Canadian Law Reports,*showing the period covered by each 
series; lists of English Law Reports from 1810-1907 showing the year 
covered by each volume; an exhaustive list of abbreviated citations of Law 
Reports used in text-books; a table of Regnal years from 1 Will. I to 6 Edw. 
: VIL, showing the dates of commencement aad end of each year; and a 
table showing the corresponding volumes of the old Reports and the 
Revised Reports. The book, thus, furnishes a systematic information on 
minute yet important points of references. In Great Britain and Ireland, 
it will be useful as having in a convenient form all the information which 
can begleaned from a variety oftother sources; but in India, the Oolonies 
and the United States it will answer the mainfold purposes to which it may 
happen tobe put, and on which till now there was no reliable guide 
available. 

The Law of Evidence in Brtigh India. By O.D. Feun, M.A., LLD. Sixth 
Edition, by L. P. Evays Puan and Harry Sroxes, of Lineala s Innô 
Barrister-at-Law. Oanovrra: 8. K. Larmi & Oo. 1907. Demi 8 vo. Pages 
İxxv. and 671. Price Re, 12. 

„İr needs scarcely be emphasised that themew Edition of Fields Law of 
Evidence will be singerely welcomed by the profession, especially by those of 
its members whoare familiar with the treatment of the subject contained in 
the foregoing editions of the work. Till the appearance of its last—the fifth— 
edition of the work, it was the only leading work on the Law of Evidenoe 
as applicable to British India. But during the thirteen years that elapsed 
between the dates of that etn and the present one, Messrs. Ameer Ali and 
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Wordroff's work appeared and passed into four editions at incredibly short 
intervals. On the appearance of this work, Dr. Feld’s book seemed to have 
waned in importance, and continued to secede into back-ground as it became 
moreand more out of date. * The editors of the present edition have there- 

fore done well in bringing the bopk quite up to date. The valuable introduc- 
tion by the learned author is practically untouched; and his notes on 

the subject of res judicata and custome are placed with a few introduc- 
tory paragraphs in the appendices. To facilitate reference to the provisions 

of the Act, a plain copy of the Evidence Act is placed at the beginning of 
the volume, Speaking generally of the edition before us, the book Mas gain- 
ed considerably in substance and in appearance. 





The Speorfic Relief Act (I of 1877), Third Edition. By MOHENDRA CHANDRA 
Mirra, M. A. B. L., Government Pleader, Hooghly. Oatcurra : Thacker 
Spink & Oo. 1907. Demi 8 vo. Pages cvii and 703. Price Rs. 7-8-0. 

In its main outlines the Specific Relief Act is based upon the doctrines of 
English Equity Jurisprudence. In this Country it occupies a middle place, 
as it were, between the Civil Procedure Code on the one hand and the Indian 
Contract Act on the other. All rules relating to the validity or invalidity of 
contracts, and the legal relations of parties to contract, are dealt with by 
the Contract Aot; and the technical processes by which parties can obtain . 
remedies are provided for in the Oivil Procedure Oode: while the Specific 
Relief Act points out the nature of the remedy to be obtained. The object of- 
the enactment is specific relief, and mainly the remedy by way of specific 
performance, which rests entirely upon contract between the parties; and 
the remedy by way of injunction, which may rest upon contract or upon the 
right to have property protected from invasion. The Act has been on our 
statute book for nearly thirty years, during which period a number of cages 
have been decided under its provisions. These cases are carefully ccllected 
and classified in the comentary before us. The learned commentator has 
culled the cases not only from the authorised sets of reports but also from 
the different private series of reporte. Thé book will be useful to the 
busy practitioner on th® score of the vast number: of decided cases which 
it contains and of the arrgngement which facilitates ready reference. 
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NOTES OF CASES 
[ Tho important ones will bo fully reported hersafter. ] 


e EN . å, On. 
[ Gor, Chandavarkar and Hegton JJ. ] 1907 
( Oriminal Appeal No. 80 qf 1907). -rr 


Indian Penal Codes ( Act XLP of 1860), Boo. 45¢—Trade-mark—Oounterfeiting a T" 12, 
brade-mark— Represextation, EMEIROR 
In order to prove that a trademark is an imitation of the other, it is not necemary v. 
that there should ba a resemblance in every oase Itiseufflclent if the resemblances TAPIDAS 
are of moh a nature as to b> calculated to mislead an unwary purchaser. i 

A representation that the goods of the manufacture of A are thos of B need not be 
mads orally or in writing but it may b> made by the manner in which the goods are 
made up by the wrapper or by the nams or design. The counterfeit ts itself a represon- 

tation, 
Appeal dismissed. 

Mr. F.S, Telyorkhos, with Mr. B. T. Desai, for the accused. 

Mr, Binning, with Messrs. Oraigte, Lynch and Owen, for the complainants, 





[ Oor. Davar and Heaton JJ.) 

( Oriminal A ppheatioa for Revision No. 118 of 1907 ). A. Os. J. 

Olty of Bombay Municipal Aot ( Bom. Aot LIT of 1888), See. 349B—Lémdt of 1907 
height of bxildiags—Recoartructing a` houss burnt down—Sat-back of five tnohae— em 
Abxiting on stress. June 12 
Where the ownsr of a house destroyed by fire pulls down lis walls tosix feet above Faerun og 
the plinth, and the house abuts on a street, “the helght to which he can raise his r. 

now building is governed by the provisions os, 349 B of the City of Bombay ALIMAHMED 
Muniotpal Act, 1888. Qoram 


Where in resonsiructinga house, the owner set it back by five inches from the Hogans 
strest on which it originally abutied: 
Hold, that the hous shoold be taken as abutting an the street notwithstanding the 
set back, 2 
Apploation dismissed, 
ea tw ein a tig ° 


Mr, Oresaford of Mosse. Oros ford, Brown & Oo, far the opponent, 


: THE œ 
Bombay Sa Penorter. 
30th June, 1907. 


POINTS IN THE LAW OF LIBEL. 


By Ta. Bary, D. 0. L, LL. M 
Barnisren-at-Law. 
T H E recent changes, dating from within, the last forty years, by which a 
great amount of elasticity has been introduced into pleading, have had 
their inconvenient side. Lord Halsbury has more than once lamented the 
inferiority of the present English procedure to that in use in Scotland, 
where it is still necessary to plead with precision the infrigement of some 
definite legal right. In England, relief can now be given on the facts 
„proved by the plaintiff, without its being necessary for either him or the ° 
Court to declare exactly what was the legal right infringed. The conge- 
quence is occasional confusion of legal principle. 

No principle was better established in the days of the old Court of 
Queen’s Bench, which is so inadequately represented by the divisional 
Court, or even by the appeal Court (partially composed of chancery judges), 
of to-day, than this that there could be no negligent publication of a libel. 
It was part of the definition of a libel that it must be “malicious”: and 
although this no longer meant “wicked,” it nevertheless meant “deliberate.” 
Now one cannot be negligent deliberately. The publication, therefore, of 
defamatory matter had to be wilful. It migh}not be known to be defama- 

bry, but the writer took the risk of that. j 

' But of course, apart from the law of libel altogether, there was recognised 
the general principle that negligence causing damage was a substantive 
tort in itself. To hurt a person by.one’s negligence was not an assault; 
but it was a cause ‘of action nevertheless. To damage his goods by une’s 
negligence was nots trespass; but it wag a cause of ° action. Ta interfere 
with his enjoyment of his land by one’s negligence was not a nuisance ; but 
it was a cause of action. And it was a question, debated with much vigour , 
what negligence was. In a celebrated osse (Heaven v. Pender, 1883, 11 Q,B.D. 
509) Viscount Esher asserted that whenever one person found himself placed 
in such a situation towards another that any erdinary person who took the . 
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trouble to reflect would recognise that there would be riek of injury to that 
other-unlegs he himself took the steps dictated by common care to pre- 
vent it, it was always negligence to fail to take those steps. In the same, 
case Lords Justices Cotton and Bowen dissented’ from that proposition, It 
was not negligence, they thought, merelyeto fail to do what a reasonable - 
person would have done, We are not all obliged-to be reasonable always; 
nor to prefer our neighbour’s interests to our own. As is well known, there 
are many cases in which we may deliberately injure them; much more then 
is it permissible to do so negligently. Such are the cases of damnum sins in- 
juria; trade competition, shipping rings, tapping percolating water,build- 
ing s0 as to reduce light within moderate limits. A consideration of these 
cases shows that Viscount Eshor’s dicium cannot be taken literally. Action- 
able negligence must, then, mean something different. Probably it is 
grounded in failure to give due consideration to the welfare of others. It is ° 
negligence to drive furiously. But it is not negligence to drive a fire-engine, 
furiously. Still, itisa dangerous and arbitrary thing to make liability 
depend on an adjective ; it had to be recognised that there was a certain, 
sphere of action within which a person could not be avcused of negligence. 
The things which he had an absolute right to do, even if he injured others 
in doing them, were not to be made actionable by allowing complainants 
* to'say that he did them negligently. Just in the same way it was finally 
resolved by those great lawyers Herschell, Watson, Wright and Mathew, in” 
the case of Allen v. Flood, that they are not to be made actionable by, 
allowing complainants to say that he did them with an improper motive. 
Defamation isnot one’ of this class of acts, in which the individual 
right is supreme within its own sphere, however little other people may 
like its exercise. It might therefore be possible that, since wilful defama- 
tion is unlawful, defamation by negligence should be unlawful and a 
cause of action, the gist being not libel but negligence. The difficulty in the 
way of this view was that no such action was ever known to have been 
brought. It was distinctly and firmly admitted that libel must be. 
deliberate, And no ation Was ever brought for injury, to reputation 
which was not an action Tor libel or slander. In other words, an action 
based on negligence, the negligence being {he negligent dealing with 
defamatory matter, would have been laughed out of Court. 

But now came the Judicature Acts and the new rules of Qourt relaxing 
the strictnoss of ponding. the plaintiff complaining of injury to his reputa- 
tion through the defendant's negtigence had no longer to say that he des. 
clared jn libel,(in which case his claim would be demurrable on the ground: 
of want of malice), or in negligence (in which case it would bs novel, 
and startling), He merely relied on the facts, contending that he had 
been defamed and that the dgfendant ought to pay damages. He might 
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call his action one of libel, but it would not makii if he was wrong about 
thb namo, In Tompson v. Dashwood (11 Q. B. D. 43) such a cago was at- 
tempted to be set up, and it „was promptly rgpelled by judges who knew 
that an action for negligent defamation was a juristische monstrum. 

In that case (A. D. 1883) a company director wrote a letter to his chair- 
man suggesting that he should look into the cash-book of aco-director, as 
the sums charged for travelling expenses were excessive. This, it was said, 
Was defamatory, as amounting to a suggestion that the secretary was 
charging for expenses not incurred. After writing the , letter, the director 
wrote another to the company’s secretary. He was starting for tho Continent 
the same night, along with the director whose cash account he wished to 
be overhauled and in the hurry of the day, he put the defamatory letter 
‘into the secretary's envelope instead of the chairman’s. The secretary, 
unfortunately, was the brother of the director whose conduct was reflected 
on in the communication. The latter, at’ once informed, commenced an 
action of libel. Now, the libel had been published to the secretary. But the 
defendant never intended to make any ‘uch publication at all. All he in- 
tended to do was to publish (under cover of privilege) to the chairman. The 
jery, on the direction of Oave J., found for the defendant. On a rule for a 
new trial (returnable to a divisional Court in those days, and not, as, 
now to the Court of Appeal), the Queen’s Bench refused to interfere with - 
the verdict. Mathow J. said that libel must be malicious; and that here 
there was nothing worge than negligence. 

But in the course of the next ten years, the habit of dealing out a 
rough justice without much regard to principle, had grown upon 
the Courts; and in Hebditeh v. Mollwains (1894, 2 Q.B. 54) the head-note 
‘assorta that Tompson v. Dashwood is “disapproved” while the latest edition 
of Clerk and Lindsell’s work on Torta takes the same view and considers 
that case to be over-ruled. Jt is truo that in Hebditoh v. Mellwaine, 
Esher M. R. and Davey I. J. -expressed their, disapproval of the 
earlier case. But their disapproval was obiter, forthe cases were 
patently distinguishable. Their disapproval, 400, was rather of the reasons 
than of the decision. Williams J. had used ldngtage in the earlier case 
which rather inferred that „it was the writing and not the publica. 
tion’ of the defamatory mattet which wes the gist of the tort and the 
‘possible subject of privilege. 

In Hébditeh v. Mollwaine there was no question ofnegligence eer 
‘Certain persons had chosen to complain of irregularities in a È board of 
guardians” election to the board itself, who were not the proper pereons 
“to éntertain such a complaint. : What has negligence to do with such a 
‘pase t It may'be that the defendants, as a matter of fact, might . have 
discovered the proper quarter to ‘apply to if they had exercised more care, 
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That isa mere “dtamatic circumstance.” If, in fact, they went with their 
defamatory statements fo the wrong authority, itdoes not in the least matter 
what pains they took tobe sure they were consulting the right one. In 
Hebditoh v. McIlwaine the defendants mado the statement they intended, 
and the case is thetefore of no possible anthority to prove that a defendant 
may be liable for a statement which he never did intend. 

Another case, prior to both of these, is sometimes referred to-the case of 
Shepherdv. Whitsteaker (10 O. P. 502.) It does not in the least conflict with 
Tompson v. Ddshwood, In it, a periodical Gazette had, through a mis 
apprehehsion, published the plaintiff's name amongst a list of bankrupts 
instead of in a list of partnership dissolutions. Here again, there was 
no occasion to consider negligence. The publication was deliberately 
made; and of course it did not matter that it was made under a misappre- 
hension, negligent or careful. It is familiar learning that a person who 


` chogses to publish defamatory statement takes the risks of it. And in both 


Shepherd's and ‘Hebditoh’s oases the defendant deliberately did so, He did 
not do soin Dashtwood’s, for his publication to the secretary was entirely 
unintentional. Tompson. Dashwood stands unimpaired by the uncalled 
for observations in Hebditoh v. Moliwaine. The adoption of the dicta in 
the latter case by some text-writers is more than counterbalanced by the 
fact that the earlier one embodies a fundamental principle of the law of 
libel. 
Let us turn to another point. Oan a class, or 9 deceased person, be 
criminally libelled? There would be little need for the penal legislation in 
India against stirring up racial hatreds, if a class could be libelled. It is 
generally stated that a class oan : also deceased people, if they leave relatives 
who might be provoked by the slur: But the authority is scanty indeed, 
Text-book writers refer us to an anonymous case in 2 Banardiston 
(p. 138), in which information was claimed against one Osborn 
charging him with printing a libel reflecting upon Portuguese Jews. The 
libel was the usual atrocious charge common in the middle ages, but one 
would think unusual in 1734 Lord Raymond O. J. said that he believed the 
Court would do nothing tn the matter, because n8 particular Jews could 
show the Court that they were pointed at any more than others; and he 
addod that he thought Holt 0. J. (whose authority is very high) was of the 
same opinion ina prior cass. Oareful to do nothing inadvisedly and a 


“parte, however, the Goart g fanted a rule for the information, so that the matter 


could be ‘argued. When tife case came on again, it was argued that it was 
exactly like Lord; Holts case (R. v. Orm, 3 Id. Raym. 486) “for, there, 
oertain ladies were reflected on [as being concerned in a lottery] that were 
unknown, and here certain Jows are”. But the Qourt made a sudden volte 
faos and said that in the present instance, jt was the whole community of. 
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the Jews that were struck at, and wherever such was. the case, they 
thought the Court ought to interpose. The rule was therefore made ab- 
solute, i. e. it was held that the allegation of libel was sustainable. The 
distinction taken was that R. v. Orm was a defamation of particular but 
unknown persons, and not of a class; and if the persons were known, it, 
might turn out to be no defamation at all. Such a distinction, though 
some ground is afforded for it by the arguments of counsel in Orm’s oase 
(which are all that are reported by Lord Raymond) is flatly against tho 
resolution of the Court in that case as reported by Salkeld (3 Salk. 224). 
“ Por Curiam,” says Salkeld, “ where a writing inveighs against thankind 
in general, or against a particular order of-men—asfor instance, men 
of the gown—this is no libel, but it must descend to particulars and 
individuals to make it a libel.” 

In R. v. Williams, (1822,5 B. & Ald. 595), it did descend. to partie 
calars and individuals. The defendant alleged that the clergy of the diocese 
of Durham (or at least of the city) tolled no bells on the funeral of Queen 
Caroline, and severely criticised their whole body. He did not reply that 
there could be no libel of a class: but that a private prosecutor ought not 
to be allowed to file the information against him. The Court granted the 
tule: R. v. Osborn was quoted, somewhat inappositely, for the proposi- 
tion that a public body could be criminally libelled. The Portuguese Jews 
were not a public body: so that the two cases are quite distinct, The 
real basis of William’s ouss was that the clergy libelled were not a fluc- 
tuating and uncertain class, such as “the lawyers,” “the Jews ”,—but a 
perfectly definite body of individuals, capable of being libelled collectively 
as well as separately, This was the case in which, when it came eventually 
before a jury, Brougham made one of his greatest oratorical efforts. So in 
Ie Fanu v. Maloolmson (1848,1 H. L. 0. 637), where a libel reflected 
ostensibly on the owners of Iriah factories, but really on the owner of one 
particular factory, a civil action of libel succeeded, but only because of 
that innuendo. The publication (in a newspaper) appeared in a particular 
part of the country (Portlaw, Waterford) whofe everyone was capable of 
understanding its allusfons, and that it applied to these-particular people. 
Tt was not a case of libelling a class at all, but of libelling an individual 
under the alias of a class. e 

Therefore, since the odd case of 1732, contradicted by a distinct opinion 
of Lord Holt and his bench in a prior case, there’seems to be no reported’ 
instance of successful proceeding grounded on tHe defamation of'a class of 
persons, except where they formed a comparatively small and perfectly 
definite body, so that a Hbel upon them was a compendious libel on 
individuals. 

_ [he case is rather different on the queation of libelling a deceased 


` 


132 THE BOMBAY LAW REPORTER, [von 1t. 


' individual. There is a fairly modern authority (1791, R. v. Topham, 4 
T. R. 126) in which the’ defendant had reflected upon the deceased EI 
Oowper as a person of a vicioys and depraved mind and disposition. The 
case, the reporter says, was argued very much on general principle, and 
the principal authority cited was from 5 God x Just. 125, de libellis famoste 
The court, per Kenyon O. J., arrested judgment; holding that as there wag 
shown no design to provoke the surviving relatives, the gist of the | 

, complaint failed. It is obvious that it will generally be most difficult to prove 
any such,design. “To say in general,” observes Kenyon, “that the conduct of 
a dead person can at no time be canvassed : to hold that even after ages, 
are passed, the conduct of bad men cannot be contrasted with good, would bé 
to exclude the most useful part of history.” He added that if this were donë 
with a malevolent purpose, to vilify the memory of the deceased, and with 
a view to injure hia posterity, then it is done with a design to break the 
peace, and is illegal; sciviost, a libel. So that Shakespeare was only saved 
from indictment for libelling Julius Onar by the-fasct that none of the 
latter’s descendants were at the morfent likely to by in England. 

It is at once obvious what a great difference thero is between libel of the 
living, where the. design to provoke is an unanswerable inference from 
the publication, and such “libel”. of the dead, where it must be left to the 

` jury to pronounce on the actual intention and state of mind of the writer. 

.. , Andin Reg v. Labouohere (1884, 12 Q. B. D. 320) an information was 

refused against the editor of ‘Truth’ for saying that a deceased foreign duka 
had been “an army contractor, who was nearly hanged on the charge of 
supplying as meat to a French army corps the flesh of soldiers who had died 
in hospital or who had been killed in battle,” luckily for whom “the first 
Empire came to an end before the trial could take place, and the contractor, 
having retired to Italy and purchased a dukedom, became a grand seignéur 

' and an ardent adherent of the Bourbons.” Ooleridge O. J. delivered the judg- ` 
ment of the Court, which included Denman and Field JJ., the present Lord 
Brampton (Hawkins J. ) and the able and accomplished judge who subse~ 
quently became Mathew JL. J, The special Court of five judges was brought 
togéther on account of the importance of the question. 

. Lord Coleridge said—* As to the point that thd subject of the libel is déad, 
the authorities are not absolutely conclusive, but it seems tous that the . 
weight of authority upomthe whole inclines in favour of the objection’ 
and in this very stony cage, he refused to see any such provocation to the 
family of the deceased as would justify criminal proceedings. 

‘In regard to the important question of privilege, it has recently been - 
much questioned in Britain how far commercial necessities are a ground 
of privilege. A merchant, say, instead of writing a letter himself, gives a 
rough draft out to be copied by his clorks or typewriter: is this comunication 
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to them privileged? Or the letter is read, and he knows it will be read? 

the recipient’s correspondence clerk: is this priviloged.? Grossly 
defamatory matter one would naturally expect he would indite with his 
own hand: but there are very many communications of purely business 
import,and which do not interest the sender's clerks in the least, which 
nevertheless have a defamatory bearing inlaw, and are just as little to be 
published to the merchant’s clerks as to the defamed person’s dearest 
friend. If letters implying or stating thata firm has not fulfilled its 
engagements, or has sent out bad work, are defamatory (as they clearly may 
be), libel actions are hourly risked by the manager of any business who 
has to employ clerks. If would seem unarguable that the confidential 
relation between employer and seryant would suffice to create a case of 
privilege in these instances. Oommercial intercourse would be paralysed 
otherwise. But a case of Pullman v. Hill (1891, 1 Q. B. 524) was decided in 
the contrary sense in 1891. Lords Esher and Ludlow and Lord Justice Kay 
there held that a letter was not privileged when dictated to and typed by a 
clerk of the defendants, and received aifd read by a clerk of the plaintiff. 
There had been a dispute between the plaintiffs, who had sold certain proper- 
ty, and the defendants, who were advertising agents, as to whether plaintiffs or 
their purchasers were entitled to rent from defendents in respect of a certain 
hoarding on the property. Defendants finally wrote—“ Dear Sirs, We must ` 
call your serious attention to this matter. The builders state distinctly 
that you had no right to this money whatever; consequently, it has been 
obtained from us under false pretences. We await your reply by return of 
post.” Itdoea not seem that they really meant to charge the criminal 
offence of “false pretences,” but the jury was entitled to find the letter 
defamatory, and the only question was as to whether there was any privilege 
for the publication to the clerks. Day J. thought not, but was over-ruled by 
the Court-of Appeal. Here, there was by no means a very gross communica- 
tion, referring to a mere business dispute and virtually doing little more 
than urging a settlement of a money claim. 

*Fortunately, Pullman, v. Hil did not confines the Court of Session 
in Scotlandin a case of Evans & Sons v. Stein'& Oo. (T Fraser 65) wheie 
a Scottish firm ‘wrote to an English one complaining of undue delay in 
the execution of an order. Libel, by Scgts law, can be published to ‘the. 
person libelled; the law of Scotland is somajyhat more tender of a 
person’s feeling than the law of England, and-it gives people a 
solatium beyond actual money damage Tor the loss of their relatives 
(as here) for the unpleasantness of receiving defamatory epistles. But 
this libel was published in England, and it became nocessary for the 
Scottish Court to consider whether by English law it was unlawful be~' 
cause the defamed person’s clerks had read it, The Soots judges did not: 
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’ ‘hdvert to the consideration that it might be criminally unlawful, though 
not a ground for civil damages, even though no one had read it but the 
defamed person to whom itewas addressed. Jt has been held that, to 
ground a civil action for damageson a tort committed abroad, it is sufficient 
that the act wes wrong by the law of the place where it was committed 
even though no damages could there be claimed. (Machado v. Fontes, 1897, 
3Q. B. 231; Soott v. Seymour, 1862, 1 H. & O. 219.) However, the Court of 
Session passed by this consideration, and proceeded to examine whether 
there was a ground of civil action by English law, through the publication 
tothe recipient’s clerks. That publication was so certain to follow the 
despatch of the letter as to be intentional. The Court arrived at the 
conclusion that there would be no valid cause of action in England. 
This was in accordance with the previous case of Bowius v. Goblet Freres 
(1894, 1 Q. B. 842) which however, turned on the quite special case 
of the extent of the peculiarly important privilege of a solicitor. In 
Edmondson’s oase (1907, 1 K. B. 371) the plaintiff was engaged by an 
Anglo-Japnese firm as mineral manager and adviser, on the understanding 
that the firm should communicate with an associated London firm to ascertain 
if they approved the engagement. The London firm, on being applied to, 

wrote “we are much afraid that he msy acquire valuable information at 
` your expense, and use it not for your benefit but for his own "—and a 
code telegram “Have no dealings with E; give notice of dismissal”. 
The imputations of these messages were not justified in the defence to the 
action raised against the London Company. Their managing director, 
(for whom of course they were responsible, dictated the letter to a short» 
hand olerk, who took down and then typed it. He also dictated the tele- 
gram (in cipher). Both were copied into the letter book. Lawrence J. followed, 
perhaps reluctantly, Pullman v. Hill. On appeal, Oollins M. R., Oozense 
Hardy L. J. and Moulton I. J. reversed the decision. Formally, they 
distinguished Pullman’s oases: thinking that the charge there made was a 
serious criminal one which yothing could justify being made through the 
medium of clerks. The Court, however, does not laeit down that commu 
nications to clerks in a reasonable manner and in the ordinary course of 
business are privileged. They say that the ,occasion must be a privileged 
one in the first instance, and then that the communication to the clerk 
must be reasonable and m the usual course of business; in a case like 
Pullman +. Hill, whére there wag no question of privilege, it would seem 
that the Lords Justices would leave the writer liable to an action on the 
ground of communication to his own clerks. Consider how absurdly this 
works out, It ignores the fact that many communications to a map himself 
ate as innocent and proper as those communications to a third party 
which are styled “privilegel”. But because thoy are not technically 
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“ privileged ” (being non-actionable on another ground), it is actionable 
toedictate the former to clerks, whilst it is not necessarily actionable to 
dictate the latter. The Scottish decision is free from all such ambiguities 
and plainly declares buginers correspondence, reasonably dictated to., 
clerks, privileged in the same way as other privileged communications, 
whether the publication to the person to whom the letter is addressed is 
technically “ privileged” or not The test, according to the Scots judges, 
Lords Maclaine, Kinnear, Adem and Dunedin, is the simple and sufficieft 
one of whether the dictaticn of the letter was a reasonable thing’ to do in 
the ordinary course of business. Pullman v. Hill may have been’ rightly 
decided, according to this principle laid down in Evans v. Stein. But the - 
principle of Kdmondson’s case would rot have protected the defendants in 
' Evans v. Stein, and so far we venture to think it defective. 


GLEANINGS. 


l The Influence o£ Law Books. . 
jeer literature has’ exercised, and continues to exercise, a profound 
influence upon the thoughts and actions of mankind everyone will 
readily concede. Some, perhaps, might hesitate before agreeing that 
what is true of the fair domain of letters as a whole is equally true of 
the special corner of it which is devoted to the cultivation and propa- 
gation of law. Yet that it is so, no student of the history of jurisprudence, 
can have failed to notice. It was so in the history of Roman law, and it is 
so in the history of our own. It may be conceded, indeed that legal treatises 
are not in general esteemed particularly notable contributions to literature, 
yet now and aga.:n an epock-making work makes its sppearance—s work 
which at once arrests attention and makes its influence felt within the 
profession and oftentimes far beyond it. Such a book was Blackstone’s 
' Commentaries, which, of course, although quite familiar by name to 
every student of the law, is, like many another classic, only admired at a 
distance, and at second hand. For us it is sa@mewhat difficult to estimate 
the full extent of its influence in its own day} seing that so much of it 
has naturally, by the passage of time, become obsolete. But men like Fox, 
Sir William Jones, Gibbon, and Lord Mansfield were loud in its praise, 
and eyen Bentham, who set himself to demolish much of its reasonings and 
to point out its many flaws and shortoomings, “recognized Blackstone as 
“the first of all institutional writers who-tauglit jurisprudence" to speak 
the language of the scholar and gentleman; put a polish upon that tugged 
science; cleansed her from*the dust and oobwebs of the office.” Ingthese 
words of Bentham we find the key to Blackstone’s influence; his ability to - 
present in orderly form and in language bearing the stamp of style 
v 24 
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“the lawless science of the law.” To have accomplished this was no slight 
merit, He attracted readers, whereas his predecessors in legal authorship 
usually repelled them by thejr lack of arrangement and their uncultured 
style. But Blackstone did more than this; he ‘sot a high standard for his 
successors in legal authorship to strive after, and, although comparatively 
few of these have been able to attain unto it, yet the body of legal literature 
es a whole has been considerably raised—a result largely traceable to the 
author of the Commentaries. Hitherto, we have been dealing with the 
influence of his work on law and its exposition as a whole; here is an 
instance of its influence exerted on an individual—on one who was 
destined to play a mighty part in the destinies of our kin beyond the sea. 
We refer to Abraham Lincoln. One of the numerous employments to 
which, as a young man, Lincoln turned as a means of livelihood, was that 
of keeping a store in a little country town in the states; and it was during 
this period of his career that Blackstone crcssed his path and profoundly 
influenced his after-life. How this came about, Lincoln tells us himself 
in these words: “One day a wéstern emigrant stopped at my store and 
asked me to buy a barrel of odds and ends of little value, for which he 
had no room in his wagon, with his family and household plunder. I 
brought it and put it away, and never thought of it again until one 
day, resarranging things, the stuf turned up. I found a two-volume copy 
of Blackstone’s Commentaries, I devoured them, I assure you, and I 
never read anything which so profoundly interested and thrilled me, 
Soon after that I began the study of law, and that is how I came to bea 
lawyer.” As one of his biographers has said, “The reading of Blackatone’s 
Commentaries was the shock which orystalized all the results of Lincoln’s 
omnivorous reading into one coherent unity. This chance purchase of 
Blackstone determined his career.” Butfor this seeming accident it is 
probable that Lincoln would never have reached the Presidential chair, and 
quito conceivable that his country would have been permanently dismem=- 
bored! If Blackstone's great woik could give unity and purpose to the 
life of such a.man as Linkoln it accomplished much; ita influence yas 
potent for good. : 

Jeremy Bentham, the next great name in order of date to that of Black- 
stone, differed radically from the guthor of the Commentaries in his outlook 
on life, and in particular in his attitude toward English law. Bentham 
scorned.BI lackatohe’s easy optimism, derided and demolished much of his 
theory and reasoning, althougl, as we have seon, compelled to acknowledge 
the high quality of his work from the literary standpoint, Bentham’s 
mission was destructive, and his mission wad necessary; here it was that 
he made his influence felt. Mr, Bryce has ssid that Bentham was “the 
` Srgt-man who had the oourago to denounce the artificialities, _ absurdition 
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and injustices of the unreformed law and procedure of England. No small 
pest of the credit for the reforms which Romilly, Brougham and their 
fellowsworkers carried out belongs to the man who had begun to call for 
them full thirty years before,” Referring eto his important book. The 
Rationale of Judicial Evidence, the late Sir James Fitzjames Stephen paid 
that “it might be compsred to a ahell bursting in the powder magasine of 
a fortress, the fragments of the shell being lost in the ruins which it has 
made. The main object of the book ia to show that rules tending to the 
exclusion of evidence must be pernicious, and with some exceptions Bentham 
proved his point, and with immense advantage to the cause of truth and 
Jnstice. One only of the rules which he attacked still survives, and I do 
not think it will do so long. This is the rule which oxolades the evidence 
of accused persons in most cases, but the exceptions already made to it are 
fatal to its principle.” As we all know, that last surviving rule of those 
which were the target for Bentham’s attacks succumbed in 1898 by the passing 
of the Oriminal Evidence Act of that year. But Bentham’s influence was 
by no means limited to hia own country ; on the continent, especially in 
France and Spain, his name was even more honored than it was here, 
many of his writings having been firat given to the world through the 
medium of the French language, A curious testimony to hig influence in 
Spain is furnished by Borrow in his fascinating book, The Bible in Spain, 
where he tells how in the course of his wandering through the peninsula ` 
at the time of the first Carlist war (1835-1838) he was arrested in the 
remote district of Galicia, near Finisterre, on the supposition that he was 
none other than Don. Carlos himself, and on this charge taken before the 
Alcalde of Corcuvion, who, of course, being an educated man, was easily 
satisfied that the ignorant fisherman who had arrested Borrow had made 
a grotesque blunder. The following similar dialogue then tcok place 
between them: 

Alcalde: “Oh! most ridiculous; mistake a countryman of the grand 
Baintham for such a Goth?” 

e Myself : “ Excuse me, sir, you speak of thegrrand somebody.” 

Alcalde: © The grand Baintham. He who has-‘invented laws for all the 
world. .-. 

Myself : “Oh! you mean Jeremy Bentham? Yes,a very remarkable 
man in his way. 

Alcalde ; “ How sarong I see, indeed, that*you know ae of his 
writings, though an Englishman. Now, bere añ I, a simple Alcalde of 
Galicia, yet I possess all the writings of Baetham on that shelf, and I 
study them day and night” 

In a widely different way was the influence of another eminent’ logal 
writer—John William §Smith— exerted ; whose fame regtg mainly on hig 
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collection of leading cases which are sure of immortality if for no other 
reason than the fact that their name is enshrined in the olassio pagesef 
Pendennis. A word or two as to the external history of this famous law 
work ‘may be of interest. It Had ita gonesis ina suggestion thrown out by 
Samuel Warren in his Law Studies—s suggestion which, when adopted by 
Smith, greatly delighted the heart of the childlike author of the Law 
Studies and Ten Thousand a Year. The first edition of the Leading Cases 
appeared in 1837, when Smith was only twenty-eight, and since then it has 
gone through ten more editions the most recent issue, the eleventh, hav- 
ing beert-published in 1908. Since the author’s death it: has had several 
distinguished editors, among others Sir James Shaw Willes, Bir Henry 
Singer Keating, and the present Master of the Rolla—to name only those of 
them who have reached the bench, lt has thug been a successful work ; but 
other law booke have been equally, if not more, successful, and yet of them, 
it might be difficult to say that they have proved influential. How, then, 
can it be said of Smith’s principal work that it was fruitful in influence 
in the department of legal literature {In this way; it brought home to 
the minds of lawyers very vividly thefact that their science does 
not consist of a confused welter of decisions, but that running through 
it are certain great principles which can be grouped together under typical 
illustrative cases not difficult to remember. Smith methodized case law. Ho 
further showed that, to obtain a mastery of the law, it was advisable to go 
to the fountain head, and so it was that for his motto he chose the maxim, 
Melius est petere fontes quam solari rivulos. How successful he was may be 
gathered not only from the well-deserved applause which greeted his 
volumes both here and in the United States—they call forth the special 
commendation of Story—but also by the fact'that they gave birth to a whole 
progeny of books compiled on similar lines and dealing with other branches 
of the law ; indeed, hardly any department of law but has now ita volumo 
of leading cases relating to it, all this being due to the influeace exerted 
by John William Smith. 

We, have chosen thess thrép names, Blackstone, Bantham and Smith, 
differing widely each frof the other, each working on different lines— 
Blackstone making the law attractive to read, Bentham making it more 
human and more conformable to common sənse in its operation, Smith 
making its study more scientific and more easy; butall alike in this, in 
exerting upon law-ag a whole an influence which has b2en enduring and 
beneficial.— Law Times (London). 


. The Equity of Marshaling. 
Wee one oreditor may resort to two securitiesfor the payment of his 


debt while another hes subsequent claim upon only ong of them, 
; $ t ; 
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the former will be compelled in equity, in so far aa he may not be prejudiced 
- figst to exhaust that security which the latter cannot reach. 

Thus if A has mortgages of Whiteaore and of Blackacre, and B has 4 
second mortgage upon Blavkacre only, B may in foreclosure proceedings 
require A to resort firat to Whiteacre. Aldrich v. Cooper, 8 Ves., 382, 394, 
And if A in fact proceeds first against Blackacre, B may reach Whiteaore 
by subrogation. Gibson v. Seagrim, 20 Beay., 614. In the United Btates 
the majority of the courts say that B has a fixed equitable right in Whiteacre 
which, like ordinary equities, persists until the res gets to a bona fide 
purchaser, so that B may still marshal A against Whiteacre after it has 
been mortgaged to O with notice of the other mortgages. Robeson’s Appeal, 
117 Pa. St., 628, 

The English courts deny that any equitable right arises until foreclosure 
proceedings are commenced. Accordingly, as between B and O, they pay 
A’s mortgage rateably from Whiteacre and Blackaore. Barnes vs. Racater 
1Y. & 0. 0. 0. 401. 

This conflict of authority appears te turn on the nature of marshaling. 
Marshaling is an equitab‘e procedure to apply assets in azcordance with 
the rights of the parties under the circamstances presented to the court, 
whether in the payment of creditors from a decedent's estate or in the 
satisfaction of claimants from overlapping securities. It is part of the - 
broad question, what property can be reached to satisfy an obligation, and is 
therefore a matter of remedy, to be determined by the law of the foram at 
the time of the suit. Of. Mineral Point R. R. Oo. vs. Barron, 83 Ill. 365. 

This reasoning accords with ‘the English view. In the one American 
case, however, which squarely ra'sed the point in this form, a majority of 
the court held that it was a matter of right, to be governed by the law at 
the time of B's mortgage. Bank of Orangeburg vs. Kohn, 62 8. O., 120. 

Granting the correctness of the English theory it does not follow, how- 
ever, that the general result under the prevalent American view is wrong. 
The conflict should be regarded as a difference not of legal principle but 
of fact, namely, whether under the circumstelaces it is fairer that O should 
exonerate B, or that the should contribute rateably, and on this courts may 
well differ. 

Where part of property subjett to thrge mortgages was taken for a ‘rail- 
road and, pending the suit for.compensation, whjch was to be subject to the 
mortgages, the third mortgagee was cut out of the «émainingland by a 
foreclosure of the second mortgage, it wbs recently held, approving the 
English cases, that the first mortgage could not bs marshaled against the 
land in the hands of the purchaser at the forclosure sale, but should be 
paid rateably from the land and the compensetion money. Bates vs. Boston 
Eley. R. Go, 72 N. E. Rap., 1017, (Mass). Thog facts neatly ayoid the genos 
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ral conflict ao that no other decision would be justified. For, the moment the 
third mortgagee is in a position to seek marshaling against the land, the 
purchaser at foreclosure ia on hand seeking similar relief against the com- 
pensation money. The situation would be the ssine if aimultaneous mort- 
gagea were made of Blackaore and Whiteacre to B and O, ARIPO 
Neither deserves a preference.—Haahange. 

` aeneae 

REVIEWS. 

ce rr aa ee ts 
The Art of Orow-Ezamination. By Mp. RAHMAT-ULLAH, LL.B, Vakil of 

the Allahabad High Oourt. ALLAHABAD: Printed at the Oity Press. 
| .. 1907., Demi 8vo. Pages 188. 

„IN thia baok. an, attempt has been made to investigate and deal with 
the fundamental principles of crogsexamination in a gyatematio manner. 
It is divided into thirteen chapters, dealing with the various phases of 
the subject. -Oross-examination, says Oox, is the rarest, the most useful, 
and.the: most: difficult to be acquired, of all the accomplishments of the 
advocate. Any book, therefore, which deals with this subject. in a 
scientific way ia likely to be useful to those who intend to follow legal 
pursuits. The conclusion arrived at by one of England’s greatest advocate 
at the close.of a long and eventful career at the Bar, and quoted with 
approval by Wellman, in his excellent work on Oross-Examination, ie worth 
remembering in-modern trials : “The issue of a cause rarely depends upon 
a speech and is but seldom even affected by it. But there is never a cause 
contested, the result of which is not mainly dependent upon the skill 
with which the. advocate conducts his cross-oexamination.” A perusal of 
the pages of the book before us has convinced us of the great care with 
which the author has laid down a number of principles that may serve 
as a guide to the young practitioner. 





The Provincial Insolvency Act (IIE of 1907). By R. PapMANaBHAOHARI, 
B. A. B. L, Vakil Madras High Court. Mangas: Srinivasa Varada- 
chari & Co., Mount Road. 1907. Demi 8vo. Pagea xx and 176. Price 
Rs. 2-8-0, 

. Tour the: enactment of the Provinfial Insolvency | Act of 1907, the law of 
insolvency obtaining in tlf mufassal was contained in Chapter XX of the 


. Code of Oivil Procedure (Act XIV, of 1882). In the general revision of the 


Code, the chapter was greatly altered, as the provisions of the Ohapter XX 
were found to affyrd inadequate relief both to debtors and to creditors. 
Their scope was limited to creditors who had obtained decrees for the 
payment of money and to judgment-debtors who had been arrested or 
imprisoned or whosepropefty had been attached in execution ‘of such 
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decrees, And the relief to the insolvent was inadequate, since it was 
strictly confined to discharge from the scheduled debts, all liability 
for which terminated, by a rough and ready procedure, through the 
satisfaction one-third orethe efflux of telve years. The Act of 1907 
as drawn up is closely on the lines of the English Bankruptcy -Acts of 
1883 ‘and 1890. It is designed to remedy the defects found in the 
old law, and it also provides for compositions, ‘makes special provisions 
in regard to immovable property, and gives the court power to summarily 
‘administer small estates. The Act is to come into force on the Ist of 
January 1908. The appearance of an annotated edition of the Act is 
therefore quite opportune. The annotations are prepared from English 
cases and such of the Indian cases as remain good law under the Act. In 
the appendix'are reproduced the provisions of the English Bankruptcy Acts 
of 1883 and 1890 and re‘erences to them appear underneath the. corres- 
ponding provisions in the Act. We have no doubt that the book will be 
very helpful to the Bench and the Bar in dealing with cases which fall 
within the partie of the enactment, 


NOTES OF CASES 
UEA di partent one ote bd fully ropra Aeree] 








[Cor. Batty, J. ] aia 
(0. O. J, Swit No, 67 gf 1203), 1907 
Pakky Adut Apency— Place of performance —Jurisdiction—Cuuse of action, Juan 18 


The Indian Contract Act makes no provision for the place of performance of a con — 
traos when no time or place is fixed and when there is no provision to perform without KapARMAL 
application, If a debtor is bound to perform a contract oat of the jurisdiction of a v. 
Court if required, the contract cannot be sid to be one which ought to be performed BURAIMAL 
within its jurisdiction. f eS 

The lability of a pukka adatia cannot be classed with that of an ordinary buyer 
and seller bound to find out his oreditor at his place of business, He undertakes to find 
out a customer, himself or another, at current prices for his constituent, and guarantees 
payment to the constituent of the profits if any. He undertakes to send such profita not 

“na a debt due from himself bagas prooeeds realized by him of the oonstitnent's behalf at 
the oonstitvent’s charges, and he Js entitled to such charges os an agent for’ expenses 
properly incurred by him in conducting such bosiness, He is ‘o do certain st of service 
which oan be performed consistently with the terms of his undertaking at his own 
place of basinesa, In the abeenoe of express or implied promise for performance elec 

where the nndertaking gives rise to no cause of action in any other locality. 
oe O a . ` 
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A. O. J, [Oor. Chandavarkar dnd Beaman JJ.] 
i 1907 i (Second Appeal No. 333 of 1906). ® 
ca Hindu law—Swocession— Doughicrs—Marriod daughters and wamarried daughterp, 
June, 19. preference between— Flac of an unmarriod daughter who has turned out a 
Eran prostiiwic, i 
According to Hindu Law, a woma who, having never married, becomes a 
k prostitute, is nos an ‘unmarried’ daughter of her father entitled as heir to the whole of 
Karanga his property to the exclusion of his married daughtara, 
Such a daughter can inherit as helr in the line of daughters only 1n the abwence of 
the unmarried ond married danghters. 
Decree confirmed. 
Mr. G. E. Dandekar, for the appellant, 
Mr. G. B, Rote, for the respondent. 





sang [ or. Chandavarkar and Heaton JJ.] 
1907 ( Oriminal application for Revision No. 92 of 1907 ). 
roars Practioo~Oriniaal Oourt—Absenoe of ploader—A djournment. 


The powers of a Criminal Court as regards adjournment are discretionary, and it 
Exryron cannot be laid down as an infiexible rule that lt is incumbent upon that Court to 
OA grant an adjournment simply besanss tho pleader sends word that he cannot attend 
Jagammarta tothe case. The matter is one to be disposed of in the exercies of the Oourt’s disoretion, 
BITAL guided by reason, and the interests of Justice, which means the interests of both the 

PHASAD aocused and the prosecution. 

The acousd onght notto suffer for the abeenos of his plender unless thers was 
something to show that he was responsible for or had in time previous intimation of 
his pleadsr’s absence, 

Retrial ordured. 
: Mr. M. F. Bhat, for the scoured, 
Mr G. E. Dandekar, for the complainant, 


aoed [Cor. Chandavarkar and Heaton JJ. 
1907 ( Criminal Application for Reririon No. 140 of 1907, ) 
Continuing obstruction—Ocuse of acton— Practice, 
pac aes For a continuous obstruction en land a fresh action of trespass ‘may be brought de 
Eupagog disin diam snd recovery ina formor action is no defence; and damages in respect of 
Y. a continuing cause of action are assessed down to the time of assessment, 
ATMABAM What is called a continuing cause of action isa cause of action which arises from 
PRANJIWAXN the repetition of acts or pmisions of the same kind as that for which the action wgs 
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aa brought. bd e (J , 
Retrial ordered. 
Mr. E. N. Koyaji, for the accused, 
Mr. G, E. Dandskor, for the gomplainafit 
A. On. J. [Oor. Ohandavarkar and Heaton JJ. 
1907 * i o (Oriminal Appeal No, 169 gf 1907 ). 
Practice —Plea of guilty— Record af the ploa. 


—— 

Jene, 1, ‘Where there is room for doubt as to the plea of guilty, the Court ought to record the 

Huranon words of the accused fram which he is to be held to hayes pleaded guilty instead 
”. of simply saying " aooused pleads guilty.” 


V ainsana 


: Retrial ordered. 
BAVA Mr, M, B, Ohexdul, Governuynt Pleador, for the Crown. 
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REPRESENTATION OF MINOR IN SUITS. 








B. VAIDYANATHA IYRR, B. A. B. L- 
' . Vix, Mapnas Hian Covers, 





T HE law does not recognise any act of a minor, who has not next friend 

or guardian for the suit before the Oourt, andthe Court should not 
take any proceedings at the instance of the minor himself. Tho reason 
why no proceeding can be taken by an infant without the assistance of a 
next friend or guardian is, as stated in Daniell’s Ohancery Practice, 6th 
Edition, p. 105, “on account of an infant's suppused want of discretion, 
and his inability to bind himself and make himself `liable for costs.” A 
Court is always bound to see that a minor is properly represented in a suit 
by a lawfully appointed guardian. Until a minor is represented in acoor- 
dance with law, no proceedings had can be binding upon him. The posi- 
tion of minor in a suit was thub stated by Scott J. in Kurmalt Rahimbhoy v. 
Rahimbhoy Habibbhoy (1): “A suit relating to the estate or person of on 
infant, and for his benefit, has the effect of making him a ward of Court... 
...s.. In all gases where an infant isa ward of Court, no act can be done 
affecting the person, or property, or state of the minor, unless under the 
express or implied direction of the Court itself’: Story’s Equity Jurispra- 
dence, 1853, and see Johnstone v. Beattie (3).” 
- e Itis the duty of a next friend or guardiangd litem, to do all thatin him 
lies to further the intetests of the minor, and he should be at least as 
active in guarding and promoting the interests of the minor as he would 
be expected to be if hisown interests wére involved. Gross negligence 
or fraud on the part of a next friend or guardian, would entitle the minor 
to obtain the avoidance of proceedings undertaken gn his behalf. In the 
case of In re Hoghton (3) Sir R. Malins W. O. says “the proposition that 
an infant of tender-years may have her whole fortune wrecked by the 
neglect of her friend is sò monstrous that I cannot pay attention to it, She 

(1) L L- B13 Bom: 137, _ - (2) 19 OL, & Fin. 43, 84, 86, 

(3) Le BR. 18 Eq. 573 (476). f sara i 
725 : 
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is intitled to have a next friend who is diligent and who will protect her 
-interests.” Vide alao Simpson on the Law of Infants, 2nd Edition, p. 512. Jk 
is thus the duty df the Court in all the proceedings of a suit, to watoh and 
guard the interests of minor parties, and, as far ss possible, to prevent the 
minor being injured by the fraud, laches, pr negligence of his next friend 
or guardian ad litem. 

Ohapter XXXI of the present Code of Civil Procedure (Act XIV of 1882) 
lays down the rules and procedure, in regard to suits and proceedings by 
or against minors. The provisions contained therein should be strictly 
followed, and any departure from them may be attended with serious 
‘consequences, as it may be, that at a subsequent period, the minor may 
repudiate the acts of his self-elected guardian, and decline to be bound by 
the proceedings taken improperly on his behalf. My object, in this article, 
is to ahow how for any violation of the said provisions of the Code, or irre- 
gularitios in their observance, affect the validity of the proceedings as 
regards the minor and briefly discuss the case law on the subject. 

- The two main branches of the law relating to minors in suits, which 
are important as seriously affecting the position and rights of the minor 
aro, (1) the proper representation of the minor, and (2) the sanction of 
agreements or compromises on his behalf by Court. I will first deal with 


*the former branch. 


As already observed, an active duty ia always imposed upon the Court 
to see that a minor is properly represented in a suit, and his interests are 
duly protected. In the appointment of guardian, the question would be, 
whether the Oourt was satisfied on proper materials, not merely that the 
proposed guardian was a fit and proper person to act as such, but also that 
he hag no interest, directly or indirectly, adverse to that of the minor, and 
on being so satisfied, made the appointment, In other words, before a 
minor can be deemed to have been properly represented, it must be shown 
that the Court applied its mind to the consideration of the question of the 
representation of the minor, and arrived ata judicial determination as to 
the fitness of the person nomisated, A guardian ad litem once appointed . 
by Court, as a fit and proper person to act, continue? aa such, so long as the 
bis subsists, whether in the Court of first instance or in the Court of appeal , 
unless and until the appointment is. revokod by the Oourt, Vide In the 
matter of the application of Sukhdeo” Lal) and Venkata Ohandrasskara 
Ras v. Alakarajamba. Maharani (3). The Code of Civil Procedure authorizes 
the removal by Oourt, of a next friend or guardian ad litem, if his interest 
ig adverse to that of the minor, and under the circumstances mentioned in 


ss. 446 and 458 of the Code. ‘ 
The law is well settled that a decree duly passed against a minor proper 
(1)2 AIL L, J. 499, i (2) I. L. R, 83 Mad, 187, 
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ly made a party, and represented by 6 lawfully ; ‘sppointed gaardian, is 
aş much binding on him asif he had been sui juris at the time and 
had represented himself unless fraud, negligence or collusion on the 
part of the guardian is proved (Cursandas Natha v. Ladka Vahu (1) 
and Duulat Singh v. ` Raghubur Singh (#)), Reference may. also be made 
to Mungini Ram v. Mukunt Gurschai(S) and Raghubar Dyal Sahu v. 
Bhikya Lal Missi (4). In Macpherson on Infants, p. 386, we findi: 
“ An infant plaintiff, though thus favoured in the course of the suit, 4s 
as much bound by a decree and by all the proceedings in a cause as a 
person of full age, and cannot, nor can his representatives,’ open the 
' proceedings, unless upon new matter, or on the ground of gross laches, or 
of fraud and oollusion which willannul the proceedings of the Oourts of 
Justice ag much as any other transactions. ” We find also the rule laid 
down in an old case Gregory v. Molesworth (5), where it was said: “ It is 
right to follow the rule of law, where it is held an infant is as much bound 
by a judgment in his own action asif of full age; and this rule 
ia general unless gross laches, or fraud and collusion, appear in the 
Procheinami, then the infant might open it by new bill.” 

In cases where no guardian ad litem has been appointed, any decree 
passed against the minor is a nullity and ‘the rightof the minor, under the 
circumstances, to have the proceedings set aside has been uniformly and | 
definitely recognised by Courts. The legal effect of the proceedings in 
such cases, is clearly stated by the Privy Council in Khatrajmal v. Daim (8) 
whore Lord Davey in delivering the jadgment of the Board observed: “their 
Lordships agree that the sales eannot be treated as void, or now be voided, 
on the ground of any mere irregularities of procedure in obtaining the 
decrees or in the execution of them. But, on the other hand, the Board had 
no jurisdiction to sell the property of persons who were not parties to the 
proceedings or properly represented on the record. As against such 

_ persons the decrees and sales purporting to be made would be a nullity, 
and might be disregarded without any proceeding to set them aside. ” The 
principle of this decision was followed in Hanuman Prasad y. Muhammad 
Ishaq (7), where a suit en a motgage bond was allewed to proceed and deoree 
obtained against a-minor without any guardian ad litem. A similar view was 
also held in Dakeshur Pershad. Narain Singh v. Revat Mehton (8). The 
rule applies equally to execution procedlings and order for execution passed 
against a minor without a guardian would te invalid (Ohoria Nujan 
Thirumalpad v. Kararnamalpad (P). But in a tecent case, Rath vane v. 


(1) I. L. R. 19 Bom, 671, (6) 6 Bom. L. R, l 
(2) Weekly Notes 1894 p.141, (7) LL.B. 28 ALL 187. ` 
(8) LR. 16 L A, 195 - (8) L Ln B- 24 Cal, 25, 
'(4) I. I~ B, 12 Cal, 6%. ; (9) 9 M, Ls J; 144, 
(5) 8 Atk. 626, 
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Ajudhia Prasad (1), where an appeal was decreed by the High Court, without 
the death of the guardian ad litem of the minor appellants having been 
brought to the notice of the Court, it was held that it was no more than ap 
irregularity, which was cured by the subsequent appointment of a guardian 
ad litem pending an appeal under the Letters Patent. vs 

It sometimes happens that a minor is, in offect, represented by a guar- 
djan ad litem but owing to mistake’ or otherwise, no formal order of 
appointment is drawn up by Oourt. The principle to be acted upon by 
Courts in such cases was laid down by the Privy Council in Waltan v. Banke 
Behari Pershad Singh (3). If the minor was effectively represented in the 
suit by a guardian, and the Court by its action had sanctioned the guardian’s 
appearance as such and if there is nothing to suggest that the minor’s 
interest was not duly protected or that he wasin any way prejudiced by 
the defect in procedure, the absence of a formal order of appointment 
would be only an irregularity under sec. 578 of the Gode of Civil Proce- 
dure, and not fatal to the suit, Vide also Suresh Ohunder Wum Chowdhry 
v. Jugut Ohunder Deb (3) and Kunhammad v. Kuth. (+) 

The Code of Oivil Procedure prohibits the appointment of a married 
woman, as guardian ad litem (sec. 457). There is no disability in respect 
of her acting as next friend (Asirum Bibi v. Sharip Mindul(5)). The 
objection to & married woman being appointed guardian ad litem in 
England, owes its origin chiefly to the incompetence of a married woman 
to sue and be sued and to be answerable for costs. (Vide In re Duke of 
Somersat Thynne v. St. Maur. (5) The effect of the appointment of a married 
women, as guardian ad litem, in violations of the provision of the Code 
was considered by the Madras High Oourt in the recent case of Kachay 
Kuthalt Haji v. Udumpumihala Kunho Putha (7), where the defect was 
held to be only an irregularity, not vitiating the proceedings. But the 
Allahabad High Court in Shamlal v. Ghasita (8) consider the appointment 
as illegal with reference to seo. 457 of the Oode and this view has since, 
been followed by the same High Court in a very recent unreported case 
Langat Sahu v. Jaijit Narain Singh (°). A question similarly arises with 
reference to the appointment of a diferent person es next friend or guar- 
dian ad litem, when there is already one appointed or declared by a . 
competent authority. This was considered to be only an irregularity in 


I now proceed to deal With the second branch of the subject vis. the 


“sanction of compromises by Court. On this point it is necessary to notice 


(6) L- R. 84 Ch. D. 406. 
(7) I. Le R. 29 Mad. 58, 

(8) L L R. 28 AIL 459, 

(9) 4 AIL L Ja Notes of Cass 103, ° 
(10) 4. AIL L J. 105. 


(1) (1906) A. W. N. 40, 
(2) L L. R. 80 Cal. 1081, (7. 0.) 
(3) L In R. 14 Cal, 204. (7 B) 
(4) 1, L. B. 13 Mad, 90 

(5) I. L R. 17 Cal, 488 . 
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the early decision of the Privy Council in Moulvis Abdool Ali v. Mosuffer 

in Chowdry (1). Their Lordships said “if there really had been an 
hpnest compromise made, the practice of the Court is quite plein as to 
how that compromise ought*to have been carried out; it ought to have been 
carried out by proper deeds and filed in Court, particularly where infants 
were concerned, so as to have hadithe assent of the Court at the time 
instosd of its being totally concealed from them.” The rule thus laid 
down was adopted by the Legislature i in enacting sec. 462 of the Code of 
Civil Procedure. The provision is intended for the protection of the minor 
and in the absence of the requisite sanction, the decree will be legally 
inoperative and the minor will not be bound. In obtaining the Court’s 
sanction, each party is bound to see that the materials in which sanction 
is asked for, are unimpeachable. A sanction givén under a misapprehen- 
sion of a material fact or obtained by fraud will not be valid (Biles Solomon 
Y. Abdool Assez (2).) The terms of the compromise and all necessary materi- 
als must be before the Court and the Oourt after exercising a judicial 
` discretion and being satisfied, in the interests of the minor, as to propriety 
or reasonableness of the proposed agreement or compromise must grant 
the sanction. A compromise thus sanctioned by the Court on the part ofa - 
minor cannot be set aside by him on any ground, which would be insuffi- 
dient to set aside a compromise between persons aut juris ( Brooks v. Lord > 
Mostyn (8); vide also Raja Ram v. Zaman Khan (+)). 

The rule to be adopted in granting sanotion has been recently laid down 
by the Privy Council in Manohar Lal v. Jadunath Singh (5), where Lord 
Macnaghten observes “there ought to be evidence that the attention of the 
Court was directly oslled to the fact that a minor was a party to the com- 
promise, and it ought to be shown, by an order on petition, or in some way 
- not open to doubt, that the leave of the Court was obtained”. The fact that 
the minor was so described and as appearing bya guardian and that the 
compromise was before the Court were held'not to be sufficient. The Privy 
Oouncil declined to set aside a compromise sanctioned under the said 
gircumstances, in a very recent caso (Rameswar Persad Singh v. Ram 
Bahadur Singh (6)). The observations of Sdbbřamania Iyer and Sankara 
Nair JJ. in Govindasawmy Naidoo v Alagirisawmy Naidoo(’) are also in 
point, vis. “we wish to point out that i in sanctioning a compromise on bee 
half of an infant, the order granting the sanction should in terms state 
that the question whether the compromise was for the benefit o& the infant 
was considered. The Court should alse ascertain and record that in the 


(1) 16. W. By (r. 0) 2%, (5) LL. Re 28 AIL 585. (P. a) 
(3) I. I. B 6 Oal. 687. ° (8) 5 C. L. J. 178, 
(3) DeG. J. & B. 373 at p. 416, (7) LT, R. 39 Mad, 104, 


ale Ia J. 180. 
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opinion of tho pleaders, if any, the compromise was one entered into in the 
interests of the minor and fit and proper to be sanctioned. See Kalavati ¥. 
Ohedi Lal (1), Virupatshappa, v. Shidappa and Basappa (3) and In % 
Birchall, Wilson v. Birchall (3)”. The sanction nfust therefore be express and 
the mere passing of a decree on the compromise does not by itself amount 
to sanction having been given and cannot show that any of the prelimi- 
nary steps above stated had been taken by the Oourt. (Vide also 

runachallam Ohetiy v. Meyyappa Ohetiy (4)). In passing a decree by 
consent against a minor, the Oourt is bound to see that the consent is bona 
fide and in the interests of the minor and is given by one having autho- 
rity to bind the minor. The onus of proof is on the decree-holder when such 
a decree is impeached by the minor (Muhammad Mumias Ali Khan v, 
Sheoruttangir (5)), It may also be stated in this connection that a bona fide 
compromise of a doubtful right, by a guardian acting in the interest of the 
minor is binding upon him. (Malla saat v. Aswaratha Reddi (6) and 
Subba Reddi v. Kotamma (7). 

It has been held that a. 462 would apply equally to compromises in 
execution proceedings (Arunachalam Ohetty v. Ramanathan Chetty (8) 
and Vérupakshappa v. Shidappa (9)). As regards an agreement 
of reference to arbitration, sanction of Court would be necessary, 
according to the Madras High Gourt. (Lakshmana Ohetiis v. Ohinnathambi 
Chetty (10)). But the Allahabad High Court takes a more technical view and 
in Hardso Sahai v. Gauri Sankara (11), it was held that sec. 462 has no ap- 
plication to the arbitration proceedings in Ohap. XXXVI of the Code, 
which are special proceedings. But no sanction would be necessary for an 
agreement of reference to arbitration, out of Court, as in such a case, 
there is no guardian for a suitor a pending litigation as is contemplated 
by sec. 462 (Vithaldas Ganpat v. Dattaram Rama Chandra (13); the Court’s - 
sanction is also not necessary for an agreement by guardian to abide by the 
oath of posite party (Chengal Reddi v. Venkata Reddi (13). approved 
of in anes Saram v. Sukh Lal Singh (14)) or for the abandonment of an 
issue in a suit (Venkata Narasimha Naidoo v. Bhashyu Karlu Naidoo (8%). 
A withdrawal of a suit by anekt friend in pursuance of aa agreement or come 
promise ontered into without tho leave of the Court will be voidable at the 
‘instance of the minor (Duraisawmy Pillai y. Thangasawmy Pillai (16), But 


(1) I L RB. 17 All, 531. è (9) I, I. R, 26 Bom, 109, 
(3) 1. $- R. 26 Bam, 409, at p. 115, (10) L L. R. 24 Mad. 326, 
(8) L. R. 16 Ch. O. 41, : (11) L L R- 25 AIL 35. 
“+ (ALL E. 321 Mad, 91, (13) L L, R, 26 Bom. 298, 
(5) L LB 23 CaL 934 (r.0)6, 6 W, L. J, 131, (13) L p, B. 12 Mad. 483, 
(6) 15 M, L J. 494, (14) L L E 27 Oal 299, 
(7) 14 IL L, J. 443, (18) I. L, B, 22 Mad. 538, 


(8) L L R,29 Mad, 309, (16) I. L- R. 87 Mad. 377, 
e 
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the withdrawal of certain objections in a suit, under the advice of counsel 
wilt be valid without the lesve ofthe Court (Mirali Rahimbhoy v. Rehmoo~ 
bhey Habibboy (1). ` 

Now I have to discuss the remedies of the minor, to avoid,the fraudulent 
acts of his guardian, or other impyoper proceedings taken onhis behalf. 
The law in England appears to be, that a decree impeached for fraud 
must be attacked by suit, and if, for error, by a bill of review. The case of 
Flower v. Lloyd (2) is in point. There an application was made for re” 
hearing, on the ground of fraudulent concealment of facts, and the Court 
held it had no jurisdiction and the remedy was by original suit to set 
‘aside the decree as obtained by fraud. In Karmali Rahimbhoy v. Rahimbhoy 
Habibboy (2), Scott J. at page 141 says: “The infant may impeach a decree 
on the ground of fraud or collusion either by a bill of review (Richmond v. 
Tayleur (4)) or supplemental bill in the nature of a bill of review, or by 
. an original bill which is the usual course. Ohambers on Jurisdiction over 
Infants. P. 797.” In Morison v. Morison (5), Lord Oottenham says: “Ifa 
decree be obtained under such circumstances as may justify the Court in 
considering it as a nullity, it may, in some cages, be got rid of by motion; 
but if the decree be regular in itself, no error it may contain can be set 
right in that manner; and even if it were obtained by fraud, it can only 

be set aside by a bill.” 
’ We find similar principles laid down alao by the Indian Courts. I will 
briefly refer to some of the decided cases. In Cursandas Natha v. Ladka Vahut®) 
and Mirali v, Rehmooboy (7), the Bombsy High Court held that a decree 
might be avoided on the ground‘of fraud or negligence in a separate suit. 
The latter decision also shows that where a decree is regular in itself and 
on the face of it correct, it can only be set aside by a regular suit. Bimi- 
larly in Hanmantapa v. Jivubat (8) and Raghubar Dyal Sahu v. Bikyalal 
(9), it was held that if the decree is sought to be set aside in a separate 
suit it can only be on proof of fraud or negligence, The decision in Lalla 
Sheo Churn Lal v. Ramnandan Dobsy (10) is also to the same effect, In that 
cate, it was held that gross negligence of the next friend. would prevent 
the operation of the bar in a. 103 of the Ode; to the institution of 
fresh suit by the minor. In Eshon Ohundra Safoot v. Nundamonidassee (11), 
the Court expressed the opinion that a minor could relieve himself from the 
consequences of fraud in one of three ways: (1) by an application to the 





GJI LR. 18 Bom. 494, (7) J. I, B45 Bom b94. t 
(2) 6 Ch. D, 297, (8) L L. B, 24 Bom. 547. 

(3) LL R- 13 Bom, 137. (0) L L. Re 19 Cal. 69, 

(4) 1 P. W. 734 7 (10) LL. R 22 Oal & 

(5) 4, My & Cr. 315 at p, 298, (11) L L. B. 10 Cal 357, 


(8) L L- B, 19 Bom, 57}. 


200 ` THE BOMBAY LAW REPORTER. (vou, Ix, 


Oourt in the suit itself (2) by a suitto set aside the judgment on the ground 
of fraud and (3) by a fresh suit, setting up the fraud as,a statutory bar. This 
was approved in Arunaohallgm v. Murugappa (1). In the latter case it whs 


also held that the question whether a compromise was with the leave of the | 


Court and the decree is valid, cannot beedecided in execution proceedings. 
The decision in Rakhal Moni Dasi v. Adwyta Prosad Roy (2) ia that the 
Proper course to set aside a decree on the ground of want of sanction would 
Be by an application for review in the first Court or by a separate suit and 
not by an appeal. Similarly the decision in Virupakshappa v. Shidappa (5) 
also is that a compromise with the leave of the Court could be impeached 
only by review or by suit. The authorities were fully discussed, and the 
rights of the minor were considered in a recent case by the Calcutta High 
Oourt, vis. Brahamdoo Prasad v. Banarei Prasad (4), and the general prin- 
ciples laid down therein are: where a decree is regular in itself and on the 
: face of it correct it can only be set aside by a suit; but where it is irregular 
and incorrect, or not in compliance with the provisions of the law, the 


remedy may be by a review. It wag held in‘thia case that where a come - 


promise decree is impeached merely on the ground of fraud, the remedy 
lies in a fresh suit but the ee if vitiated by want of sanction, may be 
set aside on review. 

Lastly, I would consider briefly tho effect of certain minor irregularities 


or defecta in procedure. The first case is where the suit is really brought ` 


on behalf of or against a minor but owing to error of description or other- 
wise, the minor is not expressly made a party to the suit in the prescribed 


form. In all such cases the question to be considered is whether on a con-_ 
struction of the plaint and the pleadings, the minor is substantially a _ 


party to the suit and ifhe be, any irregularities in the description is 
considered immaterial, Vide Bhaba Pershad Khan v. Ths Seoretary of 
State for India in Council (5) and Natesayyan v. Narasimmayan (6). 

` The next case is where a minor sues or is sued as major without a next 
friend or guardian. In the former case, the defendant may apply under ‘s. 
442 to have the plaint take off the file, But tho sęption has been held ‘to 
apply only to cases where the plaint on the face of it appears to have been 
filed by a- person who was a minor or where it is proved that it was filed 
with the knowledge that the plaintif was a minor and with the intention 
of ae the Court (Beni Ram v. Ram Lal" and Rottonbat jv. Ohabil- 


das (8)). Ht would appear from the latter case that when the fact of minority 


isa bona fide question of evidence and the plaintiff is found to be a minor, 


(1) L L R. 19 Mad, 503, (5) I, L. R. MW Oal, 159. (7, m)! 
(3) I. L, R. 30 Cal, 613, (6) L-L B 13 Mad. 480, 
(3) L L R. 23 Bom, 620, (7) L L R 18 Cal. 189, 


(4)3 0.7, 119, , ` (8) aR 18 Bom. 7, 


~ 


ko. 18] l JOURNAL, 204 


the usual course is to suspend the proceedings to enable the minor to have 
himself properly represented by a next friend. The Madras High Court 
aļso held a similar view in a recent pe a case (8. A. 1033 of-03.) 
In the case of Flight v. Bolkind,(1) the Court in its discretion allowed & 
bill filed by a minor to be amendgd by appointing a next friend for the 
plaintiff and inserting his name as next friend. But an objection to the 
irregalarity of a suit being brought without a next friend must be taken at 
the earliest possible opportunity, otherwise the irregularity will be deemed 
to have been waived (Kamalaksht v. Ramasawmy Chetty (9) and Ew parte 
Brocklebank (8) ). 

Where the defendant is wrongly sued as major and the objection is raised 
that he is a minor, the question of minority should be inquired into as is 
indicated by s. 443 of the Code, with a guardian appointed for such inquiry. 
If on such inquiry the defendant is found to bea minor, a guardian 
ad litem should be appointed for him; if ho is found not to be a minor, the 
guardian appointed for the inquiry should be discharged, the defendant 
conducting his own case (Kassi Doss v..Kassim Sati (4)). 

There is yet a class of cases, which only indirectly forms a portion of the 
law of minors. That is where a suit is brought by or against a major, as 
though he were a minor. In the former case, if the plaintiff is found not to 
be a minor at the date of suit, the Oalcutta High Court in Taqui Jan - 
v. Obaidulla (5) held that either the plaint might be amended or the 
next friend’s name might be treated as a surplusage. This decision was 
followed in Net Lall Sahoo v. Sheikh Kareem Buc (6). But a contrary view 
is held by the Allahabad High*Qourt in Sheorania v. Bharat Singh (7) 
where it was held that under the circumstances, the suit must be dismissed. 
In the latter case io. where a major defendant is wrongly sued asg a minor, 
ho will be bound by the decree, if knowing of the suit he does not take the 
objection but allows the guardian to conduct the defence on hie behalf and 
the decree to be passed against him (Ramachars v. Duraisawmypillas (8) 
and Ganga Ram v. Mihin Lal (9)). But if the suit is brought or a decree ig 
made without the knowledgo of the alleged mjnor, it will not bind him. 

Py ~- 





RECENT ENGLISH CASES. 


n ne 
ContRAcr—Promiæ of marriage— Promiss tg marry on the death of 
wife— Public policy. The defendant promised to marsy the plaintif upon 
the death of hie wife, who was then living. The defendant’s wife subge- 


(1) 4 Russ, 298, (0)I. L,R. 28 Cal. 686. 
(23) 1 L E 19 Mad. 197. ° (7) 1. L R. 20 AlL 90, 
(3) L. R. 6 Ch D. 358. (8) I. L. R, 31 Mad, 167. 
(4) I. L. R. 16 Mad. 344, (0) LL R. 28 All, 416, 
(5) 1, L. F. 21 Cal. 866, ° 
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quently died, but the defendant refused to marry the plaintif. She brought 
an action, to which the defendant pleaded that the alleged promise was 
contrary to public policy and was illegal and void. Held, that a promise 
by a married man to marry andther woman on the death of his wife, the 
woman knowing that he was a married man, was not necessarily void as 
being coutrary to public policy. Wilson v, Carriley, (23 T. L. R.-578), 

ContRact— Musio-hall—Kngagement of trowpe—Death of ons member of 
troupe— Right to terminate contract. By a contract between the proprietors 
of a music-hall and a troupe consisting of three brothers, called the Har- 
vey Boys, the former engaged the latter to perform for a week at the 
music-hall. The contract was signed " Harvey Boys” by one of the troupe. ` 
The two elder brothers shared the profits of the troupe, and paid their 
younger brother a salary. One of the elder brother died before the time for 
the performance arrived, and the surviving elder brother engaged another 
person to take his brother’s place he himself taking the profits and paying 
the two others salaries. The proprietors of the music-hall cancelled the 
contract on account of the death of one of the members of the troupe, In 
an action by the three members of the troupe to recover damages for 
breach of contract: Held, that the contract was made with the three 
original persons who composed the troupe, and that the present members 
-were not entitled to sue upon it. Bay v. The Twoi Manchester, (23 T, 
L R. 592). 


GLEANING. 


, The Oloister and the Law. 

T HE history of Monastic institutions, though they afford to the lawyer 

interesting and instructive reading, yet it may be only the antiqua- 

Tian who takes a deep interest in the life of the msthetics of medisval 
times. “Dead as peat” as the system may be according to Carlyle, 
nevertheless a moderately clone studens of our jurisprudence will admit 
that these organisations arp ijttimately connected wjth our common law? 
and that their imates attempted on many occasions (and not always 
unsuccessfully) to mould the English juridicial system to suit the imme-. 
diate requirements ‘of their own order. Like our arts and learning these 
institutions are of exotic ogigin, and it is worthy of remark that it was 
owing to thé instrumentality of tho life of the cloister that our ancestors 
were released from barbarism. 

Existing in the British Isles previous to the Conquest, these houses were 
lavishly endowed by the Conqueror, and given by him to Norman Ecclesiastics, | 
and, as time went on, they were granted numerous rightsand privileges by 
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lords of'manors and others, until the Abbot had almost regal sway in his 
territory. Added to this, high thinking, the highest thought of the time was 
hited with this mode of life, and quite natyrally, seeing they were the 
repositories of all the law dnd learning of the period. The preservators 
algo of all that remains to us of ancient classical literature and the pro- 
feasional lawyers of the day, they appeared in the temporal courts as 
advocates (nullus clerious nisi considious was the Latin phrase applicable 
to them), and the judges of the land were then created out of the sacred 
orders. The Lord Chancellor was for centuries an ecclesiastic. It is not at 
all surprising then that these anchorites, imbued as they were with all the 
learning then extant, possessed also great skill and subtlety. At all events, 
where their own interests were concerned, we have ample evidence they 
wore never lacking in astuteness. 

As one of the many expedients to defeat the Statutes of Mortmain, they 
originated, it is said, those “fictitious adjudications of right which under 
the name of common recoveries became the great assurances of the King- 
dom”; and- for nearly two centuries» there existed a prolonged conflict 
between these houses and Parliament respecting the operation of these 
statutes, the object of which was, as every student is aware, to prevent 
land being vested in these bodies. These institutions being corporations 
(strictly ecclesiastical corporations aggregate) that never die the lord of. 
the manor was deprived not only of a tenant by land being conveyed to 
these houses but aleo of his many other feudal perquisites. 

It can easily be seen that when great, qaentities of land were granted 
in pios usus (as was the case at that time), “ the feudal services ordained 
for the defence of the Kingdom would be minimised and the stability of it 
endangered.” Hence the original Act declared that all land conveyed (inter 
alia) to these institutions should, unless a licence were obtained for the 
purpose, be forfeited to the Lord of the Fee, To defeat or neutralise the 
object of this enactment was the task of the ecclesiastics, and in this they 
were not altogether unsuccessful. At all events, we find that so soon as an 
ict was passed )and there were several qf these statutes of Mortmain) 
means were devised by them to prevent its ofér&tion, and nullify its effect. 
A scheme, having ita origin in the Roman law (in which these children of 
Bt. Augustine were proficient ) was adopted by which the lands were con- 
veyed to some third person to the uss of the convent. This gave rise to the 
important * Statute of Uses ” familiar to all cénveyancers, agd which, as 
is well-known, has still considerable beating on all dealings with the title 
to lands. But.to return. Though the monks having the use had no title in 
law'to the lands, yet ih the Court of Ohancery (which administered the 
equitable jurisdiction of the sovereign, and was presided over by an eccle- 
pjastic, one of their order in fact deeply unbyed in the civil and canon laws), 
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it was adjudgedthat the cloister had the beneficial estate, and was entitled to 
the rents and profits. We think the learned Ohancellor could be hardby 
looked upon as an absolutely satisfactory judge in matter so closely co 
nected with the interests of the institution of which he was a member. Be 
this as it may, however, it was in this manner that uses (the true offspring 
of equity) originated with all their attendant learning, advantages and ins 
conveniences, and which in later years became universal; “revolutionising 
the law of real Se atk oreating {ew species of interests in that property, 
sad new methods of conveyancing unknown to the common law.” By this 
method of raising a use the primary object of the first Statute of Mortmain 
was evaded, and so on for many succeeding years a continual warfare 
existed between the monasteries and Parliament, neither being able to 
vanquish the other in legal aoumen, honors in fact being pretty- even. In 
subsequent yeara Parliament periodically passed enactments attempting 
to prevent what we have detailed above, andthe monks with surprising 
art and ingenuity were occupied in devising’ means to nullify their 
effect. Erecting crosses on land and taking them for a Jong term 
of years were. among the means employed by the religions houses to 
attain their ends. 

Again, we might mention it was ope of the rules of the law of old times 
that immediately a person entered one of these establishments, and became 
a monk professed, he became as it were dead in law, as though he were an 
outlaw or attainted. He could make his will and appoint his executors as 
though he actually were s>. Hence it is we have property given to a person 
for his natural life, as it might be determined by his civil death as when 
he entered a monastery. As the poet wrote, so it was :— 

u In the clotster’s dimness and seclusion 
By guardian angels led : 
Free from care and sorrow, free from sins’ pollution 


Ho lives whom we call deed. 

The occupants of these houses were not, of course in a position to por- 
form any secular service, such as knight service, in respect of the property 
held by them, as most other holders of land had to do under the feudal law; 
but they were not thereby freed from all service. In lieu of such service they 
py for the souls of the donor, and his heirs. dead or alive. The tenure 

y which they held the land was called frankal-moign (libera else 
or divine service. As to this spiritual service, “Stephen” says (Vol. I, 
p. 149) “This was the tenure by which almost all the ancient monasteries 
and religious houses held hej’ landa, and by which,the parochial clergy” 
and very many ecclesiastical and eleemosynary foundatiozs hold them to 
this day.” - 

Moat of the convents were under episcopat jurisdiction, but there were 
mitred abbots; the abbot being alco by the monka; but the bishops had 
the right of confirming the eelection. In old days the parish church was 
served by # monk, wHo almost without exception belonged to some grade 
of the ministry. [hese recluses ap, ointed the parson (viz, one of themselves), 
and gave him a nominal sum for his services, while they took for 
themselves or appropriated the profits of the benefice, the tithes. &c. After 
the dissolution of monasteries these appropriated beneficea, by virtue of 
the King’s donations, became vested in laymen. Hence the lay impropriators 
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of the present day. In his Natural History of ‘Selborne (in which ʻa most 
infereating account is given of the Foundation, growth, and dissolution 
a of these houses), Gilbert White says, “ the presentation to the vicas, 
tage of Selborne generally xan in the name of the prior and convent.” 

We think we are correct in stating thatin many cases these old mon- 
kish houses, around which our towns arose, were intimately connected with 
the origin ahd foundation of our magnificent cathedrals. Settling in vari- ` 
ous parts of the country as missionary bodies, the monks erected a church 
in connection with the monastery, which became, in course of time, and with 
the increase of population, &., in many cases, the cathedral ofthe diocese ; 
the metropolitan see of Canterbury arose in this manner, also the cathedrals 
of Bristol. Ohekter, Gloucester, Oxford, &o. The cathedral of Peterborough was 
added to if not actually built by different abbots. 

These ecclesiastical institutions, as is well known, had exclusive juris- 
diction in matters testamentary and matrimonial prior to the Act of 20 and 
21 Vict., which deprived their representatives of this power. Previous to this 
Act these matters were under the exclusive cognisance of the ecclesiastic 
for centuries. 

We will only further mention here “benefit of the clergy” and “the 
right of sanctuary” as being important rights which a criminal possessed 
and which were closely associated with the ecclesiasticism and the cloister 
of medisval days. These rights have long been abolished, but they tend to 
show thatthe inmates of the cloister were not without power to warp in 
their favour the juridicial system of their times. : 

Whatever the monasteries may have been in the heyday of their 
existence, as missionary, civilising, and educational bodies, they developed 
in course of time (perhaps owing to carelessness due to their wealth and 

rosperity), a laxness in obeying the rules of their osders; latterly their 
inmates fell, it is said, into a depravity of couduct which (combined with 
other circumstances) led ailtintately to their downfall. 

That there was at their dissolution a certsin amount of popular feeling 
in their favour is shown by the fact that the Rising of thé North, otherwise 
known as the “Pilgrimage of Grace,” was @ sequel to their fall. 

Enough has been said on thia subject, we think, to uphold our statement 
at the outset, that the cloister is intimately connected with our legal sys- 
tem, and has had considerable influence in mowding our common law into 
the form we find it to-day— L. 8. J. w. l 
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The Oode of Owil Procedure. By D. F.°Muuua, M. A, LL. B., Attorney- 
at-Law; Principal, Government Law, School, Bombgy. Second edition 
Bombay: N.. M. Trrparnt & Co., Kabkadevi Road. 1907. Roy 8 vo. 
Pages Xt, 584,cxxii. Price Rs. 8. it 

In his first edition of thts work, Mr. D. F. Mnlla supplied a long-felt 
want among students preparing for examinations in the law of Civil 

Proçedure as codified in Act XIV of 1882 for British India. The ruling 
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Principles which formed the bases of its sections were so thoughtfully 
selected, and expressed in such simple phraseology as to be intelligitfle 
without great effort to the young intellect commencing its study of the suf 
ject; audit is complimentary to the author that though the book is not an 
authorised text-book in the law-schools and colleges of the country, it 
has been found to be indiepensable. The present edition is miles a head 
ef its predecessor in the same direction, incorporating into itself, sa it 
does, every conceivable improvement in the art of annotation up to the 
date of the latest decisions on the Code. Its chief features which substan- 
tially distinguish it from the first edition may be summed up for purposes 
of 5 profitable study of the Oode as follows :—/irst, the case-law comprised 
in it ia not limited to the authorised reports, but extends to such private 
reports as the Calcutta Weekly Notes, Bombay Law Reporter, Madras Law 
Journal and other similar law-reports of other Presidencies containing cases 
not reported in the authorised series. Sesonily, the body of the notes to the 
sections isin many places so arranged by a string of rules icductively inferred 
or generalized from the foot note cases, and the decisions of the cases them- 
selves are so Classified aa to serve as illustrations to those rules after the 
manner of the recent statutes in English and Jadian laws, ( pp. 30-396). 
Thirdly, the most important of the frequently cited sectiona,—for instance, 
a. 13, on res judicata —has been worked-up without cumbersome details 
and the clashing decisions upon the law of the subject, as far as was 
practicable within the limits of the commentator, are attempted to be fairly 
harmonised. We refor especially to the n to explanation V to s. 18 
and to explanation VI (pages 40-44), than which it is perhaps difficult to 
find, in our opinion trom the stand-point of students, a clearer and more 
general exposition of the law for the comprehension of the first princi- 
ples. Fourthly, the statements of the law are amplified by illustra- 
tiona of concrete facts gathered from decided cases of which the notes 
contained in the clause headed “5. Same judgment-debtor” refered to in 
s. 285 may be taken to beqfairexample (pp. 311-2) Nor is it all. The 
younger practitioner, whether a mere pleader, or a solicitor or counsel, 
will rise from a study of the whole seriee of ss. 23-343, treating of the 
law of execution of decrees a more quick and capable authority on the case 
law of those sections than he would be by wading through lengthy and 
elaborate treatises on thp same subject. To be brief it’seems hard, for the 
purposed of up-to-date knowledge of the law of Civil Oourt practice in 
India, to hit upon a work better suited within the same handy size than 
Mr. Mulla’s second edition of the Code. Taken as a whole the book is 
eminently. fitted to be a text-book for law-stndents preparing for 
different examinations. The style of print and net get-up of the book 
is so attractive that we haye little doubt that, go long as the Act XIV of 
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1882 remains in substance the law of the land,.it will be cited as the 
“White Book”,—like its far greater prototype of Snow's anmai 
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NOTES OF CASES 0. On J. 
1907 

E The important onas will be fully reported hereafter ] ew 
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[Oor. Beaman J. | 
Penal Code, s. 494—Digamy—Merriage durizg iddat, 
A Mehomedan woman marrying again during the lifedime of a husband (who hed Nate 
divorced her) within the period of iddat is not guilty of bigamy. — 
Mr. Leng, for the Crown. 
Mr. Dadisett, for the defence, 
[Cor. Ohandavarkar and Heaton JJ.) ` 
(Fist Appeal No, 76 of 1905). 1907 
Accoxats—Settled acooents—Re-opening—Oharge of fraxd or mistake. . 
For the purposes of falsifying and surcharging a seffled account, the party challeng™ 
‘ng it ought to aatiaty the Court that there has been fraud or mistake in respect of one Digawpee 


ated 





A. 0. J. 


Nema 
June,3 24, 


or two itema It is then only that the Court will require the account to be re-opened. v. 
Boojinaidoo v. Sha Nagar Fala Kanji (1. L R. 11 Bom, 78), followed. Gazrat 
Decres varisd, E 


Mr. P, P. Khare, for the appellante, 
Mr. J. E, Gharpure, for the respondent. 


AO. J. 

[ Oor. Ohandavarkar and Heaton JJ. ] 1907 
(First Appoal NB. 108 qf 1908). , 

Practico—Judgment—Delay, july 


Prr Ovriam.—Tho judgment appealed from was delivered six months after the BS 
last witness had been examined. A judgment recorded after such a long time when the, BA8BA- 
Butordinate Judge had probably forgotton all his impressions about the demeanour of WANNEBTA 


E T T T TE A eS eae v. 
Mr. G, S. Rao, for the appellant PAEWATAWA 
“Me. K, H. Kelkar, for the respondent i a 

° [ Gor. Russell Ag. 0. J OF. and Baty] A. GJ, 
( Ketraordinsry Application No, 42 qf 1907). 


Provincial Small Cause Courts Act (IX of 1877) Sok. I, Art. Seer 1907 
Claim for a rum not faod, but capable of beiay fixed. pa 
The plaintif fled a suit in a Small Caus Court @aiming a sun which he put 7 

down in the first Instance approximately at Ra. 60, and he also sajd that he did not 

know what the amount really was until the papers would be sent for m= > Feral 
Hold, that the sult could not be sald to be one for an account within the meaning of BAPAITHAO 
cl. 31 of the schedule of the Provincial Small Cause Court Act. t. 
Damodar v, Chintaman (I. L. B. }7 Bom, 43) and Narayen v, Balaji Q. L R. Te st 
Bam, 248), followed. 

Mr. K. N. Koyaji, for the applicant, Rule disoe god. 

Mr. N. F. Golkale, for the opponent, g 
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July 4 
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[ Cor. Chandavarkar and Heaton JJ.] 
{ Oriminal Appeal No, 168 of 1907 ). 
Limitation dot (XP af 1877), See, 5, Art. 187—Delay in fling appoap— 
Eecuse of delay. 
Beutlon 5 of the Limitation Aot gives the Courts a dimretion which in fespect of 
Jurisdiction is to be exeroleed in the; wy in which judicial power and discretion 
ought to be exercised upon principles which are well undersiood; the words ‘sufficient 


Gaiva ADAR cause’ reoclying a liberal construction so as to advance substantial justlee where 


A. On. J, 


1907 


Bayu- 
OHANDEA 


— 


A. O J. 
1907 


Dan aad 
July 11 


no negligence nor inaction nor want of bona fidas is impatable to the appellant. 

Erishaa v. Ohathappan (I. L. R. 13 Mad. 269), followed. 

Delay in the filing of an appeal ought notto be oxoneed unless there are special 
Gtroumatances, namely,a misleading by the other side or itelf or some sudden 
accident whieh oould not be foreseen, = + 

Mr. M. B. Ohawbal, Government Pleader, for the Crown. 

Mr, Bronson, with Mr. L. 4. Shak, for the socused. 

Appeal dizmissed, 


[ Oor. Ohandavarkar and Heaton JJ. | 
[Criminal Revision No, 78 af 1907]: 

Ortwinal Procedure Code (Act V af 1898), Soc. 169—Statemonis mads to polios— 
Prospoution wiinessts—~Depositions before Mogistrate—Oomparison of the two— 
Comuction—Trial —IUagality. , 

It is Wlegal for a Magistrate trying an aocamed person to use as evidence agains 
him the statements made by witnesses for the proseoution before tho police by comparing 
thm with their deposition, and as a result of that comparison to convict him. 

Mr, Robertson, with Mr. O. A. Rele, for the petitioners 








[ Cor. Russell Ag. 8. J. and Heaton J. ] 
(Batraordinaty 4 pplication No. 108 of 1907, 

Civil Procedure Gods (dot XIF of 1882 ), Soos, 328, 331, 629 —Kecoxtion of deores— 
Rasistance by a third person—A pplication for removal ofobstruction—Order tojest- 
ing the application —Not appealaile, 

An order dismissing an application under s 331 of the Civil Procedure Code 1888 
is not appealnble : bat it ean be dealt with by the, High Court under the powers 
conferred upon tt by s 633 of the Code. 


Mr. T. R. Desaipted the applicant. e 


Mr, A. G, Desai, for the opponent, 


- Rule made absolute, e 





[ Cor. Russel Ag. Ò. J.and Batty J.] 
© ' (Oi? Baf. No. 16 qf 1908). 


© -Cicdl Procetiurs Cogo (dot XIV af 1889), Soe. 525A pplloation— Plait —Fetract 


from record of rights—Bombdy Land Record of rights Act (IF of 1907 ), Seo. 10. 

It ls not neoemary toantexa record of right extrac’, required by s 10 of the 
Bombay Land Record-of-rights Act 1903, to an a‘ plication in the case of proceedings 
under s 5£5 of the Ciyll Proocdare Code 1882. 

Mr, G. 8. Mulgaonkar (amicus owrice ),'for tha plaintif, 

Mr. 8,8, Hattiangdt, (amicus curias), for tho defendant. 
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T an apcomplioe in | the primary erson 
complice by implication is an  ecwomplioe in the ene sense. It 


has been held in R Y. Stubbs ( 1 Dearsly C. €. 555) thatan accomplice 
must bea person implicated i in the guilt, and must be liable to be puni- 
` shed. An accomplice must be either particeps « criminis or at least a person: 
who could be put on his trial as abettor under sec. 107. of the Indian Penal 
© Code. In Q.¥. Cando Chandatint (24 W. R. Cr. 55) it has been held that 
ee witness who admits that he is cognizant of the erime of which he testi- 
fies and. takes: no means to prevent or disclose it, his evidence is no better 
than t that of an accomplice. -It hgs been held further, in a 
-that to be accomplices they must be in the conspiracy or at ee t 
the plot. In ve Malhar Martand Kulkarni (LL.B. 26 Bom., 193) it 
has been held that a person who offer bribe to a a public oficer i is an, 


ac complice. 
_ It must be strictly settled 


a nesses, whether they are accomplices 9 
mere” presence of a person on the occasion of giving of a bribe and his 
omission to promptly inform the authoritie#do not constitute him an ac- 
complice; unless it can be shown that he somewhat co-operated in the pay- 
a ment. of the bribe or was instrumental in the negotiation — for the payment 
= (LLR, 27 Cal., 144). In Akhoy Kumar Cha kraburty (4 0. W. N. 755) it 
has been held that money paid for obtaining release of a person wrong- — 
fully” confined by a police-officer cannot be regarded as illegal gratification. 
“but as money extorted ; a money-lender advancing money for such pur- 
=- pose cannot. under the A of the case be regarded 
E accomplice of the policé-Oiiicer. To be accomp Mces they must be in 
~ the o or at least cognizant . 20) and the action 
former in suggesting and inet 
act not being excused 
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before weighing the evidendaty value. of wit- 
t andi it has been held that the 























“by any exception — 
hes the spy- 
tofa detective in- 
tbe > troated í as hn 
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: - by implication i is an accomplice in the secondary sense. It hás been keldi in 
; Komola Prasad (50. W. N. 517) that the evidence of a secondary 
not require, so much corroboration as that of a primar 








cau; upon th ) te 
ccom; this must be taken into con deration along : 
sumption of the Court mentioned in sec. 114 (b) of this Act, viZ., 
ac complice is unworthy of. credit, unless he is corroborated in material 
; jeulars, It has been held that it is unsafe to convict an accomplice’ 8 eV 
ut corroboration on material particulars (I. L. R. 26 Bom. 193); 
is unworthy of credit (19 W. R: Or. 43). In Assan  Mullie - 

2) it has been held that accomplices are not like ordinary 
ot of credibility, but their evidence is tainted and should 
carefully -serutinized before being accepted. Their eviden 
ficient for conviction (2 OWN 749) but, corroboration i 
directly connecting prisoner y with the ‘offence is necessary (Le. 
- 806); and such corroboration must proceed from an independent and relis 
able source (25 W. R. Cr. 43). As to the amount of corroboration reguired — 
in such cases, jthas been held in Ganu (6 Bom. H.C. 57) that English _ o 
Id be followed, not. merely as to the circumstances ‘of the” 

egard to the identity of the prisoner. ‘A prisoner should 
e sole nd uncorroborated evidence of an accomplie 

















































: soe plies ca nnot be amao bis ¢ own pres 
is fell w-prisoner s testimony. r Judge does not N. 
jury | the danger | > ofan a omplice, 
: it amounts to a misdirection 2 €. W. N. HT) ee 

A conviction proceeding upon the evidence of an “enue ig not 
gal if jury credits such evidence (19 W.°R. Cr. 38) and it has been 
he F Bencle case ofin re Gobardidre(I. L. R. 9 Al. ee that 
imony isb shes th 
oner, it is the duty of ‘the Judge to convi 4 

. 14 Bom. 115) it [ 
ted testimony of an necomplice 4s illegal a 

e : “By the law of India and England the ide 
eis admissible and a conviction is not illegal because i 
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‘application’. In. this case Scott J. fomarked: da eaosptionsl proce 
tances if a Magistrate believes accomplice’ s evidence and convict, 
the ‘High Court should not interfere in the absence of other circum- 
want of judicial discretion.” In Ri v Farler (80. & P. 106) 

co be such s to fix - defendants : 







evidence of an 

193). E ee : 

Section 133 of che Indian Edeno Act a of 1872) in i obsolatahable terms 
lays it down that a conviction is not ‘illegal if it proceeds upon the | 
uncorroborated testimony of an accomplice, and to hold that 
corroboration is absolutely necessary, is to refuse to give effect to the a : 

contained in Reg. v. Ramasami Padayachi (I. L. R.1 Mad. 394). Sir J. 
F. Stephen says: ‘Of course the fact that a man is an accomplice forms a 

strong ‘objection, in most cases, to his evidence ; but every one, I think, 

must have met with instances in which it is practically impossible to. 

- doubt the truth of such evidence, although it may not be corroborated, or 

although the evidence by which it is*corroborated is itself suspicious.” But 

the rule in the above mentioned section and - ‘that ij in sec. 114, ill (b), are 

- part of one subject, and neither section is to be ignored i in the exercise of — 

judicial discretion. _ As the pr esumption allowed | by ill. (b) of sec. 114, that ni 

-~ an accomplice is unworthy of credit, unless he is corroborated in material 

particulars, has become a rule of practice of almost universal application, — 
it should not be departed from, if it be not clearly shown that there exist 

~ circumstances justifying the exceptional trgatment of the case, In ‘Taylor 

on Evidence, sec. 171, it is said, “some few general propositions in 

regard to matters of fact and the weight of testimony _ are now 
universally taken for granted in the administration of Justice, and are. 

-~ sanctioned by the usage of the Bench: Such, for instance, i is the caution — 

given to juries to regard with distrust the testimony of an accomplice, unless 

it be materially c confirmed by otherevidence. There is no rigid presump» 
tion of the common law against such testimon et experience | has shown 

“that it is little worthy of, f gredit, andon this experience the usage ie 
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"founded. In the case of Gueen- mme y n yaram (I.i. R. 14 



























a the Indian 
vic ot illegal merely because it 
ee oe proceeds upon the uncorroborated : testimony o£ an accomplice. Ag 
a i -pointed ¢ out by Bayley, J, in Maganial's case, ‘the Courts must give | me 
ERES proper © effect to tho long ae ice of the var of wee embodied i ino 











ko. 1) Gouna, |r eee 28 





o sec. ‘M4, ill. (b), of the same Act.’ The rule in sec. 114 and that in sec. 133 a are 
papt of one subject, and beth are found in most of the great judgments mene 
o tioned i in our judgments in that case ; and neither section is to be ignorec 
: cial discretion. The illustration (b) is however, 
t eo I Hinr si the Courts should ater or 



















ce cade be be unsafe to eak in India from thee established pe 0 
gland i in the application ofthe rule requiring. corroboration. These 
1e words of Couch, C. J., in Reg v. Imam (3 Bom. H. C. R. 59), and they 


e Sir Barn es Peacock’s decision in Blaha Buksh's eme? w R. Cr. oe 













he Courts must act up to it.” S 
s are usually interested and always. infanon witnesses, 
stimony is admitted from necessity, it being often impossibl ; 
; ithout having recourse to such evidence, to bring the pr incipal offenders 
__ to justice. The pri cipal reasons for hohling g accomplice evidence to be un- 
trustworthy, are: First, an accomplice i is likely to, swear falsely i in order _ 
to shift the guilt from himself ; Secondly, an accomplice being a partici- 
pator in crime, and consequently an immoral person, is likely todiste 

d the sanction of an oath; Thirdly, an accomplice gives his evidence = ts 
he promise of a pardon, or in the expectation of an implied pardon. 
lose a 

























he knows against those with whom he acted eriminally oe 2 
ould lead him no favour the > prosocntion. Tindal C. a at 


i The word § accomplis? ? has not been dened by the e Legislatare, It 
seems that the word i is not limited toa permon who is partioi criminis, 













ess to be one „hi is Ey being ‘ont tried for the 
makes admissions which may be taken as evidence aga 
st, and which make the confessing accused pro hog vice ‘a 
rone who has received a conditional pardon on the und 
iat he is to tell all he knows, and who may, at any time, be releg 1 
dock, if he fails in his undertaking.” = 
: n approver is not suficient to" ‘convict a person charged 





















ners there and 
ceused’s trial ; 


53) it has been held 
1e same offence — 





“who have pleaded miy a in ae that their onfeasions. may be 
a recorded against the other accused. 2 ye 
«= Trig quite clear that an accomplice is a competent » witness. for the pri- ae 
= soner in conjunction with whom he himself committed the crime a Hale oe 
oo P.O 805). But if he is charged i in the same indictment, he ¢ 
until after he has been acquitted or oe or a nolle prosequi h s 
o (ep eed vee me Ed. ee oe 



























THE INDIAN LAW O OF PARTE l 


raame 


ee CHAPTER 1 o 

ee tm Riem AND Trapturrtes Or tee oe 

ae ee jae oa liabilities of partners depend upon the peculiar position i 
in which they are Lanne on entering into ee iy transaction, 












as | that cof : 
same extent 













Me business, and not being i in its nature beyond the scope of the piiinerhip. 
B? an exception clause of sec. 251-of the Indian Contract Act, it has 
a baen farther id d that if it. hes been agreed between the partners 







„it being a stipulation 
ss or interfere in ‘its canpapeeibnt: that he ball Welter buy a 
or draw nor accept bills; no one would say that as among them- _ 
was any agency of each one for the others. If, indeed, a 
rtner were known to be a partner, and the limitation + 
Te not known, he might be able to ‘draw billsand > 
s for g goods which would bind his: co-partner s, bu in the ordinary 
So this would not be so, and he would not in the sligheat degree be 
in the position | of an. agent | for them. In Law v. Law?) it has been 
pointed out that it is clear law that, in a transaction between co-partners o 
for the sale by one to the other of a share in the partnership business, 
he eisa duty resting upon | the purchaser who knows, and is aware that he =- 
, more about the partnership | accounts than the vendor, to put the 
in possession of all material facts with reference tothe partner- 
tto conceal what he alone knows; and that, unless 
nation has been furrfishe d, the sale is void ble and maybe _ 
the vendor, on discovering that certain. material facts 
en concealed from him by the purchaser and though believing 
h: re has been a concealment’ ‘of further material facts, nevertheless _ 
does acts constituting a deliberate election on his part not to insiston 
his right to a full disclosure, he is bound by that election, and neither 
‘nor his representatives | after his death can afterwards, on discovering os oe 
l extent of the concealment, ‘repudiate the’sale. There i is no authority af 
: ition, and % is contrary to the principle, that the duty of © 
esting on the partner purchasing , from his co-partner i is 
urehasing partner cannot rely on any binding el : 
e selling partner unféss and until full disclos: 
ation of partners inter se il that, of prime) 
artner can bind the firm-in transactions conce 
us, when the contract of partnership has been 
lihi is; tegwired | in the dealings of partners w 

























































































A8) ae 1.Ch, 140, 













e partnership, _ 

ris praepositus 
bind all other 
w scope and object 
Ae partnership, Hence, if the partnership be of a general commercial 
_ nature, he may pledge or sell the partnership property; he may borrow. 

_ Money, contract debts, and pay debts on account of the partnership; he 
may draw, make, sign, indorse, accept, transfer, negotiate, and procure to 
be discounted promissory notes, bills of exchange, cheques and other nego- 
tiable paper in the name and on account of the partnership. In Lakshmi- 





* shankar v, Motiram (f) it has been held that when money borrowed by one 
partner in the name of the firm, but without: the authority of his co-part- _ : 







_ _ zer may, subject to certain limitations, bind the firm by any of the follow- 
ingats: = oe 





(a) He may sell any goods or personal chattels of the firm. 


sary for or usually en carrier 
-c (e) He may receive payment of debts due to the firm, and give receipts 


ine 
D 






(d) Anson on Contract (8th Ed.) p: 199. (f) 6 Bom, LR uo. 


(e) 6 Moo; P, C. 193, P (8) Pollock on Partnership (8th Ed) pp 31,32, 


aor 





dian cases on this bjth it must be borne in mind that, measu 
patiner’s authority isnot precisely the same as that recognised 13 
ccording to the latter and aotonding 10. the: e Boglish : 


espect r partner '3 liabity | to third p person for neglect or fraud of ¢ 
m by seo. 250 of the Indian Contract Act ce 


hen eglec 
he im Ih Stone x. Marsh i) where the d 


of attor - fox the sale. 
roceeds f the sale were ead to the la tifs, a wh 
ts had an account, and then placed to the credit of the d 
eroy then drew out ‘these moneys by a cheque signed in th 
and applied them to hisown use. The defendant's fir 
; because: he money was received i in ‘the usual. way, and, if 
ts receipt they, ‘might have known it had they 
‘So agin “in Pore ve ‘Noble O) it has 
— of _without the know 
mproperly ell. ecur o 
frm o In Ahmed v v Fray (k) 3 


had no 5 notieh. of the fı 

p. ordered goods on “the ale of ‘hs 
d them for his own: benefit, the fi 
goods. By sec. 67 of the. Indian Trusts Act (1 
ed that if a partner, being a trustee, w 


et Act (oth Ed) pp 4789. (K) LLR. 28 Bom 226. 
uo ad ; g (D; Lindley on Partnership p: 180, 










employs beast, property in nthe buainess oron the ‘account of the partner- 
ae (hip, no other partner is liable therefor in- his personal capacity to the 

- benefici unless he haq notice ofthe trust. The partyers 
nd seve iable, for Abs breach: 














d CENT. ENGLISH CASES, 
kao Will—Divection’ to puran annuity of pete amount— 
Death of annuitant before probate — Right to value of annuity, A testator 
hy his will directed his trustees out of the proceeds of sale and conversion 
Hager SBE his estate, after payment of his debts, and funeral and testamentary 
< expenses, to purchase i in the name of his wife a Government annuity of 
ce 4002. for her life. The. wife Survived the testator, but died sixteen days later. a 
befor the will was proved or any of the debts were paid :—Held that the 
_ annuity, : and the right to take its value in cash instead of the annual Py- 
ment, vested i in the widow on the tesiator’ 's death, and that therefore her 
legal personal representatives were entitled to sucha sum as would, at the — 
Sy date of the testator’s death, have purchased the annali. Inre Robbins: 
Robbins v. Legge (1907, 2 Ch. 8) : 
-Mo @age—Priority y-—Legal estate Bubequani equitable interest—Post= 
ponement —Fraud —Negligence—Omission to get possession, of title deeds— 
Trustee's negligence —Position of cestui Sue trust. By his marriage set- 
tlement Ww. conveyed ; real) estate to trustees to be held ‘upon trusts under 
ich he took a life interest determinable on. alienation, and subject to 
tha nd to a discretionary | trust in the event of his interest. determining Les 
dn his lifetime, his wife was entitled for her life. The same solicit rs ac | 
' They had in their possession a bundle of dee 
e tile deeds of the property, and were not aware 
1ed the deeds by whieh the „property was co veyed to him. Some 
afte the marriago-W mortgag the property and handed « over the 













































er property was, 
-Held, that all a 
ustees had been guilty of | 
est oned to the subsequent 
st of the pureh ser frem tho o mortgagee; and that the 

































a K i : | 





tif gi in no better t poition than hon arustedds Walker v , Linom (1907 n7 Ch. 
104) 






h for nership asset Ihe 
were more then sufficient to pay the partn rship debts:— He 
between the beneficiaries claiming under the will, the specific 
» in partnership freeholds was valid, and that the devisees: 
bility to contribute to the partnership debts. m 1 









s— Tanaga Renois Pola Arain on'highway—Damage a 
t- bility of owner. The plaintiff was riding a bicycle on — 
a upon the footpath :of which were some fowls belonging to the 
_ As the plaintiff got abreast of the fowls a dog. belonging toa 
cae frightened the fowls, one ef which flew into the spc of 
achine, causing it to upset, whereby the plaintif suffered personal 
and the bicycle was damaged -—Held, that even ifthe fowl was not 
highway the circumstances. under which the accident 
ed prevented the damage from being the natural consequence of- r 
3 presence there, and that the plaintif could not recover. Hadadi y 
ton (1907, 2 K. B. 345). 
naorporation -Wal ayd unewoouted qomecandote: To offec : 
tion of an unattested document in a duly executed testamenta 
0 things have to be -established—(1) that the document 
when the will was made; and (2) it must be referred to in 
_ show vih sufficient distinctness that the reference ae 












































it is the. arume rolereed to. E : o 
sere that the sncorporating gdoeunent should refon, i in terms- a 









9 at the date of I will, andi w is ‘also admissible t 
pla e itself i in the pitin g% the testator at the time whe: 






pe to require that a Court at constru 
fice, shall, by means of extrinsic evidence, n 





‘that held the hodite 1 Daniel and we atmet ae nd ne him. often 

say: ‘The laurels of Miltiades will not let me sleep. It was Mason, you 

o may. rememder, who argaed the Dartmouth College case in the state of 

* New Hampshire, « and so argued it that when Webster presented it again to 

the Supreme Court of the United States in that world-famous speech, he 

= could only plough through again, and did, the same furrow that Mason’s 
share had run in. This. was the map, whom old lawyers still See of as is the 

i greatest New England ever had. 










< man’s work and fills a man’s place in the world’ 

> himself has left little more than an actor’s n 
< The race of fame is not always. to the swift, nor ale battle to the strong, 

; How pathetic the thought of thot innumerable nameless maullinige, who 






ae entered inte cy “We cannot oten thank on for it That may. 
be our lot. and doubtless will. It it only a question of time at best when 


coe vr hall be orgain, You go out ae ae a starry night. Above 



















: 2 but not the whole. aeronomia will tell te 
oe blended radiance falls from stars too small i 






y. 
d yet they he 
ht particular star 

host that sheg 


I doubt if many of you ever thought of. hia bolore Ad yot he dida a > 
oe history. Choate aD 





JOURNAL, o | 





ous: Prosecution ; Mainida. : aake, w ith trade or calling 
Unfair Competition. The aim of the author is to discover an 
true: T of m evolution i in the field of tort, t The Violent tr 




















i ed author begins with (respaa 
dmt of this branch of the lawis made out 
] Te authorities. We agree with me author that the beti 





= ee of. ‘ton dew The primary oes of wron 
rated and the peip i in _ oe wih w new 






d velopment of any new » dorine Í is salso eted, and he fûne on of. the 
nga | in eine and moulding its ee is fully defined. T volume 
id characteristic common 




















bean someting in ae Pitate. This volume is divided into f ( 


rst r denia withthe. history and general principles of t 
x ond is” eroten to the a and theory of the la 









gratifying to find that the eminent author had his eyes on both these 
branches of law in arriving at various conclusions on ‘different topics, 
The third volume treats of Actions. The forms of actions are. not 
medy the vestments or trappings of substantive rights of action. The 
-principles underlying the subject of common-law pleading are indis- 
eee! associated with fundamental conceptions of legal liability. Every 
. _ cause of action was subjected to the closet scrutiny to ascertain the exact 
ae nature of the liability. involved. The discussion to which this gave rise, 
id judges were oapelied to do exact thinking, tended vastly 
: icidate the principles underlying the common-law. <The law of 
actions has heretofore been a veritable quarrying ground for students 
of legal theory, and such will it continue tobe in the future. In this 
volume the author has given an account of the origin, evolution, and 
iltimate scope of the yarious remedies, — and has imparted in a 
S suggestive waya sufficient knowledge of a conception of- legal 
liability on which they are founded. The history of the evolution 
of legal remedies which is found i in this digsertation cannot fail to be of 
: interest to all persons interested. in any branch of legal learning. Tn the 
- second Part the important common-law actions are fully discussed, namely, 
- Account, Covenant, Debt, Detinue, Trover, Assumpsit, Indebitatus Assumpsit, 
_Béplovin, Trespass, and Trespass on the case. The remedy ‘of Distress is 
elaborately treated. A dissection of the actions exposes the very nerves 
i 1 he common-law system, ‘While the thor aed out tho 






























onè, Itis written nna 
history, ma ey. 

































ee 


journal. | 





i Brery topic treated has been séparately dealt with, both in its gatirety ‘ 
a its continuity Every principle has been traced from the ea 

; ‘decision bearing on it. In every 
“lega! scholarship, and a good deal of origi 
ene of. learning: and research. The 
































i enterprising publishers, a 

w f Contracts.’ By TREK AMEAL R. Desat, Ba A. Lh a Vakil, £ 
Court, Bombay : The “ Lawyer” ‘Office, Girgaum, Second Edition. 190 
Demi: 8 vo. pp- 338-+LxxvI+103+x111. Price Rs. 4o ooo : 
s manual forms one of the series of publications ‘intended for l a 
ents. It is divided into three parts. The first part contains ten. lect 
pters treating of the law of contract. Each of the chapters ¢ sommences — 
brief discussion of the general principles which are follo ed by 
lems and their solutions. The second part contains seven a 

ng points of difference between English and Indian law: brief 
the principal provisions of the Contract Acts. explanation 
terms; maxims relating to the jaw of contract; leading case 
‘English eases; and, lastly, the questions set at the LL. B. Exami 
from 1891 to 1904 with their answers. ‘Thus this compilation contains 
rything | that j is useful to and needed for students preparing for fe 
aw examinations, and we trust it will be eadh patronised by them. 












baw of Truta By teu R. Desar, B. A. LL.B., Vakil 

Bombay: Printed at the Lily Printing Press. Second Ed; 
Demi 8 vo. pp. 354 and xix. Price Rs. 3-8. : 
‘Tuts is a ‘commentary on the Indian Trust Act. ‘The principle ea 
of several sections are ‘explained in the notes, and under each section : 
important English and Indian cases are given. There are three appendices: 
e first contains about ten cases dealing with some general principl 
md gives proceedings of the Supreme Legislative Council whe 
Tr Bill was introduced ; and the third sets forth que 
: ination from 1891 to 1905, with their answer 
Trustees’ Act, the Trugtees and Mortgagees’ Powe 

ts Act, and Charitable Endowments Act are als 
ing to master the Indian Trust Act will fin 
book; and though we donot agree with the autho 
save practitioners the trouble of refering to Lewin 
o think | that as a book emborying all statntón. 2 


































 Gaweasar 
a ao : eee ATMARAM 
é No. a . 854 a as es 









j i ; ossessory suit institu’ ed AS Od. 
ander the ol Aet Pipam Meliverent afieriie n new Act come ia Joree—Juris- 


en ee "1907 
LE Nee 
ae July 16. 
: ain hose in the ‘town. Evidence. a a 
22, 24 and 26 Sep mber nd on the Ik 





i edings, 
Mamlatdar to“ ‘lands orp mises used for a ag 





8 Or arises out of any other. le 
ether it i isa aim for a share by way of 

























ee be not owe sits z allegiance to Custom; and there aa but few a 
- communities, so backward, which have not yet submitted to the s rerainty 

w. The history of civilisation is replete with proofs, which esta 
| disp ie, hat at one time, not very far beyond the reach of hi a 
ation of the world i lived armpit i under the Smpire of Custom; 













; ce voc ya of the lator Greek r ‘be not 
? (q). And the foremost of the law-making nations of the y 
told, cannot exhibit a code more archaic than their Twelve 
: - Decemviral Table Int the East, the Hindus, no doubt, claim: an older pedi- 
ree for their law, but there a are traditions y cnirent ©), which gees ee 















rder, ‘ sprog t the matal observance of i dharma,” . -a ter 
fies, ha rhich holds the | commi nity | eet 


EEAS s0 anivenallys used to dase at 
yl pees a custom. . 







st 
as mules to regulate their conduct in their mu 
opted not,in accordance with any deliberate pl 


ng piecemeal, as it as it was called for- by tha natural 


























Ta Ancient Lay, Ch, i P Bit (6) Mahabharat, | 
329 : 





ese het of ly. va 
80. eras do 









-Thi ire, for aught We 
a he races of mankind under its infu- o 
ence could not a stagnate As ime went on, communities began to re oo oo 
arrange an re-adj l med by the conquest ooo 
; r nce; and the power of the communities, so long i 
a diffused and i impercepti le, was centralised in the Sovereign. The revo- 
= Tution thus effected in their constitution brought the communities into a 
: position to enforie obedience. to their rules. ~ conduct h the aid of the 
or enforcing these oo o. 
les was felt: ere long he aid of the king vas s invoked herefor; and asa 
“matter of fact he commenced this act of rmation by pun sh he 
- delinquents, The meeting of the rules with their ruler thus brought on a 
in the history of the world. A sort of nebulous justice hitherto 
ting in men’s minds began concentrate and settle down. The ideas of 
right nd wrong with it began to be shar ply defined, and as its natural con- 
sequ nee the heterogeneous and amorphous customs tended to crystallize 
themselves round their polar force the Sanctipn. Under the new regime, the 
` customs, which have now been altered in their character and acquired an 
~ obligatory force, transformed themselves. into a hee ‘known as the 
-Customary Law. es 
The memory of such ¢ a revolution having oncs takoa. planei in ancient o oo 
sooietios along with the appearance of the King, is preser n the: tradi- ee 
-tion I have cited from the Mahabharat. It tells us th; the famous — 
golden age was over, for the growing degenerac of mankind, the rules 
nduct began to be freque ; ) 






























































; aw. This parable, if 
"ions to us the > Ea, that the law lid not emanate _ 















din the customs which were im- 


Y lage the first time from the king. It existe 
y were ori= 


omorim; and Then customs had no obligatory force when they 
geo ld resent a wrong; but the we 

reing obedience to then was t 
í maliy exto: ed 











































stances, this problem a 8 
n; and everywhere it was similarly solved —by a sage ora sovereign 


on to the existing customs.: History tells us that it was 
; ‘ nations to make their law out- of customs; — 
of l wemaking continued down to the age of codification; > 
continued down to our day. The Roman Code, we are told, — 
in words the existing customs of the Roman people (e); 
and traces its. descent direct from the custom: The 
ne legalization of customs of the Punjab, and the Deccan | by the B tish o 
= Courts is a recent instance of this process of law- a 
‘consensus of opinion among the jurists that. ‘custom. is a source of law and - 
going still further afield we are told yy the Historical School that all law 
t origin in customs. aT 
eir historical order custom prcvodes law. lw i 


an ene be donbted that - custom had its 
! uch r 
































moment be concei 
8 lected the rules of their ¢ 
' ) that the e = men, gee ak adon a 
inducement befo he 










nd moni culture, TA in aay “rane ction 
ont emporaries: adopt that course of dealing, as a 
mongst themselves. in similar circumstances, havi 
nence of the person who has thus behaved. And if t 
o wed by their descendants after them for so long : a time tha 
; the footing of a custom. oe 
ine, Ch lp 15, @ p 
















eo > £ Professor Holland, that a ‘custom’ originated generall 








Lin he writings of persons who had ih Pa 
customs in their 






: taken finds its sapport too from the » brilliant s writings of Sir ae Maine, 
who in his discourse on the « early phenomena of law’, and speaking of 
the Homeric Themistes, observes :— ‘Parities of circumstances were. probably ve 
communer in the simple mechanism of ancient society than they are now, 
and in the succession of similar cases awards are likely to follow and te=. 
semble each other. Here we have the germ or. Tudiment of a custom, a 
_ conception posterior to that of Themistes or judga ever strongly 
_ we, with our modern associations, May be i dined to ay down a priori z 
that the notion of a custom must precede that of a judicial sentence, 











them’ (f/f). 
- — The theory of Sir Henry Mains eee this polar: certain, that a 
-custom was not picked up at random, a propounded by Professor Holland; 
for the ‘Themes’ which precedes a custo 5 a judgment of a king,—the 
` verdict of ruling chief, or at best the award of a person who held the 
position of the eminent man: contemplated by the Gita was therefore 
to be obeyed. Again when the personal authority of th eminent man, to 
give start to a custom is once acknowledged, the other. part of th 





















‘more convenient of two acts’, falls equally 
thority of the person or his moral and inte 


ail to notice this fact, and 
| plained i it in: another r part o of hie oelgbrated | work, the Maha- 








that a judgment must affirm a custom or P mish its breach, it seems quite oo 
eertain that the historical order of the ideas i is that i in which I have. pieced ee 
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aying: _ Reasoning is not pskiabteg the Vedas differ from one a 
isn hose doctrine can: be eetely" accepted, —the t 









| as aach, by | a circle ‘of his” ‘admirers, this custom 
the embryo then just begins to germinate. It then gradually 
to the successive strata ‘of the society wherein it grows, 
ranches over the expansive area, covered by the 
under its influence during the course of its 
pment, and in cours? of time attains the magnitude of 
aod required to complete its growth 1 is immemorial. 
-The person who gave start to it is now lost sight of just as the seed which 
reproduces a gig antic plaat disappearsein the soil as soon as the vegetable — 
ctures are completed, Time has erased his memory, he is no longer 
ected, and the custom now commands respect of the community | for it 


been peed observed so long. Like every thing mundane a custom 
growth. After passing | through the successive | 


first as a habit, next asa local usage and then 
ym, it arrives ‘ata stage of its growth, where it begins to lose its 
nd ca bility too, to sagisty the human wants, and then it gradu Y 
ies out. A custom fails to satisfy | our wants, when it cannot _ 
th the ethical | otions of the age in the race of progress 
rhen it is at first disregarded and then eliminated from 
ice of polyandry once univ srsally practised, 
incompatibility -with the improved moral _ 
dona, aad certain forms of marriage, and- the custom of 
of sons as heirs, apong | the Mingan have n now 
immorality. 


























































aclion of na 
gnising certain kinds 
or thei ‘apparent 













Bi ply hobiton] yates but 

ny, and continued from time immeme 
ordinarily conveyed by the term usage, whi 
la ua re has amore extended signification both as regards 














stoms which are local and are“ still 


the memb sofa particula: ss. They are sometim y respe tively called 


the Public and Private c customs (k). Public o or genera customs are the laws a 
of the country and are not - equir dito! be proved. The private or particular, 
i customs required to be proved before they arẹ recognised by the Courts 

They. exist i in derogation of the” general rules of le l m are the o 


stoms properly so. called. ‘A custom is’, therefo 
ticular. family or in a A partinilar district has for 
force of law.’ ee 
authority | oustoms | isa tad topie i m k 
ists ° whom Savigny and Puchta are the ‘most | i 
cae _ that customs exist as law, by vi 
- Authority of that j is, for the fact of th 
Coors, 
. _ adopted them. ( 


but they o positive a i lity rules « ee ' a “opinion, antil 
: they ; are clothed with the legal ctio thi styled customary or 
law founded on ee owes i exis on to the permission of the py yereign , 


f custome, fort eir manorial o 


age ; co nsequont mana Tt ioa to the natural feelings of men, 
adopted as blew by the Courts w i 





i Ta Too Ponda Ghose Vs Maris ‘Chand, 
Moo. LA, 263, eon Daler: ve Guear K 
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authority of sanctions other than the political, though he has done immense E 
od to the world by bringing into prominence the fact, that 1 ages bs 
ake law without a sanction. 




































ough aw is grounded oa immemorial custi 
eed upon neago; a custom however immemor Aes oaront, may 
r -unless there isa punishment prescribed fori 
obtain as law or niti until itis backed by a sanction. 
ssages in Manu, ‘immemorial custom is transcendent lawii 
ggest onclusion, that very like the German jurists, the Indian . 
300, ‘ent rtained the view, that customs _ exist as law by force | of i im- 
buta careful consideration of what follows in the next 


— memorial usage, : 
. but one verse, leaves no room for doubt that in the estimation of the sage 


customs are not in themselves the laws, but their feeders. The theory 
the Indian sages go far coincides with the theory of Austin, and for m - 
unusual opportunity of including i in their observation, before gener ising 
dition of societies, when customary law owed its existence as lew - 
nction of non-political authority, they have futher developed their 
and made it universally applicable, by declaring, that to transform 
w state recognigion is not. absolutely necessary. 
without much ‘straining of language’ may be employ 
blig: tory force of custome ylaw, as it obtains i 
e its ‘continuance depends on the sovereign pleasur 
a prevails i in the oriental communities, where i deriv: ¢ 
‘rity from the. sanction of the village elders, or sanction issuing froma 
s; diviner source, ft may explain too, why the sovereign, in the European wee 
can abrogate a law founded upon gustom, and why in ‘India, 
same gven if he willed, and apaia on that law even pa 
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B hen the question’: rema, what gave its ig 
0 rds j why it was obeyed t all, before t was 


ecent and more 

a savage mind is next. 
i days when the fittest survived mainly for his _ 
superior might, it seems ely possible that he would care more for the 
opinion of others, than for his own interest. It is of course extremely 
difficult for us now to realise a view so far removed frum us in point of time 
and of association, but it would seem exceedingly probable, that customs 
were. obeyed, by the infant races of mankind more for their uniform 

observance, and for a consequent belief in a supernatual Progidanoy Over o 
its unaccounted for reg arity than for anything else 

A semi barbarous. man, who saw a course of conduct uniformly observed o 
> all men who lived round. him, and heard the traditi 
obeyed by all who had preceded him, and could not ; 
rity, except by Supposing the interference of a personal agent: a 
pamik cases of regularly suc ceeding phenomena of nature, day and night, ` 
summer and winter, believe hat tho customs were a part of the. law of. 
nature, and were. presided over by supernatural power, | 
as if they were dictated by the divine being, Co astani practice has created 
in him a habit, and for this habit of course he obeyed the customs instine= 
tively, but to a great extent he obeyed them for a superstitious fear lest 
by transgressing he would offend the deity. Superstitious fear therefore 
is the principal cause that gave to customs their gatory force - in. 
- primitive times, and to this source might be traced the belief of the — 
_ Hindus that thoir oustomar y lawi is the command of the Supreme Ruler o of 7 
thi he Universe. 
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fo, 15] jotta. d 23 
: - aserts it (¢). Thus where a family or a tribe admittedly governed He 
a Hindv law assert the existence of a special custom in derogation of that 
o lw must prove st existence of the custom alleged (u). But if ¢ 
A rib had been originally. non-Hindu and only adopted 

e onus would be ehifted, and the burden of proof will r 
the side whith alleged that any particular doctrine had become pari 
ersonal law (v). The particular evidence relevant to prove he? 
of a custom are enumerated in the Indian Evidence ‘Act (1 of 


72), It is laid down by that Act that ‘where the question is as to the 
is relevant by which the 


tence of any custom, any transaction (w) 
in question \ was created, claimed, modified, recognized, asserted Or = 
ith its existence (s. 13). A statement 


or which was inconsistent wi 
her document which relates to anyo o 


ontained in an deed or will or ot 

-such transaction is relevant, if the person by whom such statement was 

made is dead or cannot be found, or if he is in capable of giving evidence _ 
or his attendance cannot be procured without an unreasonable amount = 
of delay or expense (s. 32, cl. 7) (a). “The statement, written or verbal 


giving the opinion of the person not called as a witness for similar 
“reason as to the existence of any public custom as to which he would 
have been likely to be aware, is relevant provided it were made before i 
ny controversy as to such custom has arisen (s. 32, cl. 4), when the > 
Court has to form an opinion as to the existence of any general custom— 
d this includes customs common to any considerable class of persons— ao 
„as to the existere of such custom, of person who would 
ik know ofits existence if it existed are relevant and the 
ıd upon which such opinions are based are also relevant. Judge 
Ea ments orders and decrees are relevant if they relate to matters, that. 
is rights and cu oms, ofa public nature but they are not. conclusive 
proof of that which they state (s: 42), Accordingly, ! the Madras High Court. 
- when directing ë an inquiry as to an alleged gustom m 
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a should be such as to prove the. uniformit nL 
usage and the conviction of those following i it th: 
accordance with-law, and this conviction must be 





























dete of the kind ; a in those a ; 
n of Punchayets, upholding such acts; the stat 

121, A. 72,90. L L Re n 
(w) JugmohandasMangaldos te 


dus Nathubhoy, 1. L. R. 10 Bom. BB 
(x). Hurro a ullick v. oe Mele 
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o experienced and praperont persons on their beliet ; 
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, ‘of fe pitom i is a 
ny idence of custom 
ich is- by the: ‘expression of opinion as to the 
existence, but by the enu ration of instances in which the alleged custom 
+e been acted upon, and by 1¢ proof afforded by judicial or revenue records ae 
or private accounts and receipts that the custom has been enforced (a), _ 
< Local usage  (desachar) if it really exi ts, being a custom prevalent 
over a whole di ict and not confined to one particular estate, must from a 
its universality. be more easily susceptible of proof than family custom — 




















or usage. Local custom may be proved by referring books of history if 





















the: parties rely on them (b). To _ Prove a local custom the _ Pridenge must 
be Does and | conclusive ae . n 
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RECENT ENGLISH ¢ CASES. 


 Misrake— ney paid in mista r ie fF faal Liability to. ‘refund, What : 
-ever may; in fac » be the true position ¢ of the defendant in an action 
-brought to recover money paid to him in mistake of fact, he is liable to 
it if it be established that he dealt fsa principal with the person 
tto. him. ‘Whether he will be liable if he dealt as agent with 
such : a person will depend on whether, before the mistake is discovered, he 
; money he received to his principal, o; has settled such o 
is principal, as amounts to payment, orh ea 
i rejudiced his position that it would be inequitable to. 
repine him to ) refund. et Sone é 0o. Y. ay Rubber o. 2 eae 
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1 HE word “ acident” holds a very important place i in «legal phraseology 
An important branch of the. common law of torts deals with Le 
bility for i injury caused by “accident.” Then the growth. of acciden: 
ns rance has given rise to many cases in which the word. “accident” has 
judicially ‘considered and interpreted. Further, recent. legislation a 
to the liability of employers for injuries to their workmen by 
introduced it ina new connection in which it is capable of 
yet: another distinctive interpretation. | It will, therefore, tend to o 
p some doubtful points totrace the word to its origin, and to try f 
and classify its different legal significations, with special reference to its 
use in that difficult piece of legislations the Workmen’ s Compensation Act, 
o: The primary meaning of the word “ accident ” is, according to Mary's s 
-Oxford English Dictionary, “ anything that happens, an occurrence, | 
“incident, event.” In this sense it is used by Shakespeare in “ Othello” (I, 
iii, 138): ¢ uk% * Of moving. accidents by flood and field.” But in its 
dary and popular sense it means, according to the same authority, 
hat happens without foresight or expectation,” and more 
unfortunate erene a ee ow) henge more abstracted! r 







































arrower sense. Ite connotes = negligence and ae ivcludes & gu I 
j " caused re) Theel common i law te m 















common lav for injury Sre by “inevitable accident.” By “ inevi- 
able a accidents "are meant accidents, which cannot be avoided by the ex 











egatives negligence. Tt is only; then, for “ avoidable ” accidents (accidents 
ld not have occurred had reasonable care and. foresight: 
t a petson is liable at common law. Strictly speaking 
favoi able” accidents” is a contradiction in oe 
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8 been thea answer to the question 
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o ae off andera passing engine, tt was. , helg that the acci 







Theli liability of papers fora 
frst instance governed by the 










: : one doctrine o ANOR 
: Liability Act, 1880, did not make any change — 
in ie but merely abolished in certain cases the operation of the 
ctrine of common employment. T e word accident is not used through- 
out the Act. Up to this point, then, the employer was nt liable to com- 
a a his workmen for accidents i in the true sense of f tho word at all, It 
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s of: an acbldent, Although _ 
he employinent; the emplegar oe 
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nt of being rug over by the engine was the cause of "death and not me — 
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é 
will not be liable unless it results from an accident—that is, have an 
ement of the fortuitous and unexpected. This point is well illus- 
trated on both sides by the recent group of cases, Hensey v. White, 
` Iļoyd v. Sugg, and Walker v. Lilleshall Ooal 0o.(1900. 1 Q. B. 481). 

In Hensey v. White, a man died from injuries caused by a strain arising 
out of and in the ordinary coursg of his employment The Oourt refused 
compensation on the ground that the primary cause of death was his 
weak state of health, and that there was no fortuitous or unexpected 
element which had caused the injury. In other words, the injury 
had not been caused by an accident. A still more heroic attempt 
was made in Walker v. Lilleshall Ooal Oo. to include in the word 
accident a caso in which a man had suffered injury while working 
in the ordinary way of his trade. It was argued that “ accident” was used 
in its primary sense of “anything that happens,” so that the fortuitous 
element, necessary to the secondary and popular sense of the word, need 
not be present. But the Court adhered to its decision in Hensey v. White. 
In Lloyd v. Sugg, however, where a workman was injured on his hand by 
a mig-hit from the hammer of a fellowsworkman, the Court held that the 
injury was caused by an accident, although it was aggravated by the fact 
that the workman suffered from gout. Thus it is clear that the Act does 
not include cases in which the workman suffers injury owing to the 
dangerous character of his trade, apart from any extraneous cause. It ` 
cannot be said that such injury is “without foresight or expectation.” It 
is not an accident. It is somewhat curious that this defense—namely, 
that the injury was not caused dy an “accident,” has not been more fre- 
quently invoked. It might often succeed in casea which approximate, but 
do not smount to, serious and wilful misconduct. 

If a man is guilty of gross negligence or recklessness, he must be pre. 
sumed to know the probable consequences of his acts, and, if injury is 
caused by such negligence or recklessness, it cannot be called the result of 
an accident. Again, in several cases it has been held that disobedience to 
order does not amount to serious and wilful misconduct so as to exempt the 
employer from liability under section 1 (2) (0) of the Act, But if a 
man knows that the orders were given to avoid an obvious danger, and 
yet disobeys them and gets injured, his injury is certainly not the regult of 
an accident. There is no element of theseunexpected about suoh an accident, 
The man could probably have foretold exactly why and how the, accident 
‘would happen. 

The Act is a very sweeping one, and affords very few defenses to the 
employer. More attention might probably profitably be given to thia line of 
defence, which arises out of a consideration of the true meaning of the 
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Leading Oases on the Law of Evidsnos. By Bannest OooKLR, Barrister-at- 
Law. Lonpow: Messrs. Sweet and Maxwell, Ltd., 3 Ohancery Laub 
W. 0. 1907. Demi 8 vo. Pagos 224. Price 7 a. 6d. 
Tras is the first book desliùg with leading cases on the law of Evidence, 
athe leading cage on every important topic is embodied with a headnote lucid- 
ly stating the principle laid down. The facts of cases are given where neces. 
sary, and instead of setting out full judgments the author haa wisely given 
portions having reference to the point of evidence involved. Where a group 
of cases deal with cognate principles introductory notes are prefaced; and 
where leading cases lay down principles requiring further olucidation 
explanatory notes are added. On the whole this isan excellent work for 
students who have to master the principles of the law of evidence and we 
strongly commend it to their notice. 





The Provincial Insolvency Act. By C. V. Visvanatua BasTRI, B. A. B. L, 
District Munsiff, Kumbakonam. ‘MapRas: Vaijayanti Preas, 32 Mount 
Road, 1907. Demi 8 vo. Pages 25 and 211. Price Rs. 3-8-0. 

Tue Provincial Insolvency Act (III of 1907), which has received the 

- assent of the Governor-General on the 15th March 1907, is to come into 

operation on the Ist day of January 1908. It is gratifying to find that long 

before the Act comes into operation the profession is placed in possession 
of carefully compiled commentaries on the Act. We had some time back 
had an opportunity of reviewing an annotated edition of the Act. The one 
in our hands is the second book on the subjec, All pertinent 

English and Indian cases are collocated inthe commentaries, which are 

appropriately sub-divided under each section. The get-up of the book 

is very noat. We confidently recommend this book to the profession, 


NOTES OF CASES, 





. e 
A. 0.3 £ Tho important onss will be fully reported hereafter. ] 
[Cor. Ohanduvarkgr and Heaton JJ. ] 
CP. A. No, 97 of 1906). 
July 20 Pleadings construction of —Care stated on the strength of riatemenis made by wii- 
= nossoa— Practice. ; 
MABTAND The law is that pleadings must be construed liberally, but, at the sams Hime, they 
Y ought to be expressed with sufficient deflnitenese, sufficient, that is, as notio, by one 
guris party to tha other party, of the case which he was going t make, soas to enable 
ihat other to meet lt by evidence at the proper time, 


1907 
wr 


No, 15] foukw it. i 289 
glssir Chunder Singh v. Radha Kishore Ghose (L, R. 19 LA, 90) followed. 
No cam oan be allowed to be ralecd on the strength of answers given to casual ques- 
+ tions by witnesses without reference to any point in oantroversy covered by the ismuos 
@iiberately rated. To allow a party to make a case in that way is unfair to his ad- 
versary, beoause it would be to take him by surprise and call upon him to answer at 
the end of a trial what was not {included in tle issues, Such a procedure most mako 
pleadings loos. A new case is allowed only ‘when ths Court has before it all the facts 
bearing upon tho new contention as completely as vould have been tho case if the oom a 
troversy had arisen at the trial ; and next, that no satisfactory explanation could have ‘ 
been offered by those whose conduct is impugned if an opportunity for explanation 
had been afforded them when in the witness-box, 
- Ths Tormania (L. R. 18 App. Cas. 235) referred to with approval. 





Decree confirmed. 
Mr. N. M, Samarth, for the appellant. 
Mr, &. E. Bakhals, for the respondent. 
A. 0. J. 
[ Oor. Russell Ag. 0. J., and Knight J.] 1907 
' (8. A. No. 375 of 1908. ) Sa 
Evidence Act (I of 1872,) See, 99—dgremoni—Ervidonco to show iho moaning of Sugert 8 
ths agreement, of whioh terms are wnombiguous. Griz 


Evidens of the condition or subsequent conduct of the parties is in no sense v. 
required to show in what manner the language of the document is related to existing  RAoJI 
facts in cases whore the terma of the deed are clear and unambiguous, —_— 


: "Decree reversed. 
Mr. P. P. Ekare, for the appellant 
Mr, G.'8. Afeigconkar, for the respondent 
l Ds A.Q. J. 
(Cor. Russell Ag. 0. J. and Knight J. ] an 
(8. A. No. 536 gf 1906). San 


Prostics—Cieil Ooxrt—Reversiag deores as to part of disputed property and August.6 
temanding the eli as to remaindor—Piscemsal decision. 

A Court of appeal dismissed a suites against two of the defendants, and wo far ug CANO ANLET 
concerned part of the plaint property ; but remanded it for declstan on other points v. 





as regards the remaining property and remaining defendants: Mea 
Held, that the High Court cannct countenance this piecemeal deolslon of the mit ~= 
Bindings on the isus may qf course be recorded fron time to fime as the hearing 
proceeds, but in the nature of things the pronoanosmsnt of the decree must be reserved 
until the materials laid before the Court have all been fully assimilated. 0: 0 J. 
Mr. P, B. Shinges, for the appellant. e 
Mr. @. 8. Mulgaonkar, for the respondent = ° i á 1907 
P e won 
[Gor. Chandavarkar dnd Heaton JJ.] ee 
(Appeal No. 1482) | are 
Civil Procedure Code, s 589—Swit relating to charily-—Diswisral of reit-—Relators ani 
ocanot appeal on hoir own abonat. SYND 


Where a sult filed, under « 589 af the Otvil Procedure Code, by the Adrosate NURUDIN 
Guiteral, at the instance of‘relators, is dismimed and the Adjyodate Gensral does not penn 


* 
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think fit to appeal, it is not competent to tho relatars to file an appeal on their ogn 
account, against the dismissal, 
Appeal dismissed 
Mr, TolyarkAcn with Mr, Padehah, for the appellants, e 
Mr. Strongman with Mr. Bakaderfi, for the respondents. 
| eee 
~ FB, [ Cor, Russell Ag. C. J. Chandavarkar, Heaton and Knight JJ.] 
1907 (First appeal No, 76 of 1906.) 
pow Dekkhan Agriculturists Religf Act, ss, 12,13, 714—Bestrospective qffket— Enact- 
August 8 _ment relating to procadure—Oonstruction of statutes, 
Fartwabrsr Sections 18 and 71A of the Dekkhan Agriculturists Relief Act 1879, do nol apply 


v, fo salts instituted before the Act oame into foros in the particular district in which 
Gawney — the suits aro instituted. 
eo Bectian 12 of the Act must be allowed a retrospective effect only in so far as lt 


Tegulates the procedure of the Court, The portion of the ection “and, secondly 
with a view to taking an aoocunt between such parties lnmanner horetnafjer provid 
ed’ must be deniod a restrospestiye effect, 

Farnalal v. Halu (8 Bom, J, B. 798). approved. 

Mr. B. V. Vidwans, for theappellant. 

The Hon. Mr. D. A, Khare, for the respondent, 





[Cor. Chandavarkar and Heaton JJ.) 
1907 { Appeal No. 8 of 1907, from order ). 
Re Limitation Aot (XP of 1877), £ris. 118, 119 Suit relating to adopiicn—Denial of 
August 8 the fact as opposed to ths validity of the adoption. 
Laxwawa There is no difference in point of princtple betfrean Arts, 118 and 119 of Schedules I 
Y. tothe Limitation Act, 1877, and the considerations that hayo been held by ths Fall 
Rawappa Dench in Shriniwas v. Hanmant (L L. B. 24 Bom, 260, 1 Bom, L, R. 499) to apply to 
the former article, apply eqnally to the latier, 

The observations in Ningawa v. Ramappa (L. L. R. 29Bom. 04; 5 Bom, L, R. 864) 
and Skrintwas v.Erishaabai (8 Bom. L. B. 897) to the effect that Art 119 of the 
Limitation Act does not apply to a sult in which the faot as opposed to the validity of 
an adoption has been denied, are obiter diota. 

Order retérsed. . 


Mr. 8. B, Bokhals, for the appellant, i 
Mr. Ë. H, Kolker, for the respondent. 


hone [ Gor. Dawar J.) 
Od (0. O. J, Suit No, 140 of 1908 ). 


1907 © = Indian Insolvency Aot (St. 11 & 12 vic, 6, 91), Seo, 7—Inaolvent—Pasting or dor— 
Sre Official assigameo— Withdrawal of tho petition for insolvency—Property reverted in 
August ls she withdrawing insolvent, 
Maonyop On the filing of a petition in Insolvency a vesting order la made in favour of the 
v. Official Assignes and the property of the insolvent yerta in him, The adjudication of a 
HanSasay man insolvent has the same effect, On the withdrawal of the petition for tnsolvenoy the 
Tansy vesting order comes toa determination and must be taker to be annulled; and the 
et property of the insolvenPrevesta in him 
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CUSTOMS AND CUSTOMARY LAW. 





By AsnurosH Muxenser, M. A. B. L 
( Contianed from p 134. ). 


À CASTE custom is one which, before the Court can give judicial effect to 

it, ought to be established by veryslear proof. It must be shown that 
auniform and persistent usage has moulded the life of the caste. In 
matters of caste customs over which the ecclesiastical chief (guru) has 
jurisdiction, and exercises his jurisdiction with due care and in conformity 
to the usage of caste, the Civil Courts cannot interfere (d). 

Family custom (kwaohar), which is at variance with the ordinary 
law of inheritance, must be shown to be anciént and uninterrupted, 
and it murt be established ky clear and positive proof (e). In a 
recent case decrees not inter parties were admitted as evidence, by the 
Judio‘al Committee, to prove family custom (f). To establish a kulachar - 
or family custom of descent one of at least two things must be shown— 
either a olear distinct and positive tradition in the family that the 
kulachar exists; or a.long sories of instances of anomalous inheritance 
from which tho kulachar may be inferred (g). A distinct tradition in the 
family supplies the p'ace of ancient examples of the application of the 
usage (h) It has been doubted whether evidence of the acta of a single 
family, repugnant or antagonistic to tho general law, can establish a valid 
custom or usage. There is. however, nothing to prevent proof of such a 


Laan er ee aaaea aaa 
(d) Patel Pandravan Jekisan v, Pail Mam- Whowdari,6 B. L. R. 238; Nagendra Narain v. 
lal Ohunilal, 1. L. R. 16 Bom 470; Jugmokane Raghunath Ngrain Dey, W, R., 1864, 20. As to 
das v. Sir Mangaldas Naihtdhoy, I. L. R. 10 family customs we ales Nira PalSiagh v. Jat 
Bom. 528. As to caste matters in respect of which Pal Singh, L L, B, 19 Al, 1; Chandika Baksh 
sults are not maintainable, o Kenji Boata v. v. Nemos Kanwar, IL. I. R, 34 AlL 273, 
Arjun Shami, LL. R. 18 Bom. 1]5 ard cases (g) Mohssh Okandra Dhal v, Satrughon 


therein aited. Dhal, I. L. R. 29 Cal, 348. 
` (e _Gangopati Bhatia v. Bharati Swami, 1. (A), Moharent Heranath Koor v. Babw 
L R. 17 Mad, 322, Boars Narain Sing, 17 W. B. 316 
(f) Amita Nath Okowdkri v. Gawri Nath ' 
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tamily usage ($). The Courts will from modern uniform usage presume . 
an indefinitely ancient usage of the like kind, in the absence of circan- 
stances leading to a contrary inference, but no such presumption cim be 
made where the practice is tracedto a recent agreement (j). A family cte- 
tom discontinued loses its value and canngt be revived (é). ’ 

Mercantile usages like other usages ara to be proved by multiplying instan- 

_ vos of usages of different morchaats, if it appears to be the same as that of 

other merchants (J). There is a distinction between the general oustom of 
mervhants, and the parttoular usages of trade. The former is law of the realm 
and is collected from the decisions, legal principles, and analogies, though 
on oocasions evidence of such general custome has been received (m). The 
latter isto be established by evidence of instances and cannot be supported 
by evidence of opinion merely (n). With reference to the evidence neces- 
sary to support an alleged usage, tha Privy Council said :—To support 
such a ground there needs not be either the antiquity, the uniformity or 
the notoriety of customs, which, in respect of all these, becomes a local law. 
The usage mry be still in course of growth; it may require evidence for 
its support in each case; but in the result it is enough, if it appear to be so 
well-known and acquiesced in that it may be reasonably presumed to have 
been an ingredient tacitly imported by the parties into their contract” (o). 
The usage must be shown to be certain, reasonable, and so universally acqui- 
eyed in that everybody in particular trado knows it or might. know it, if 
he took the pains to inquire. Evidence of usage or custom is often 
introduced for the purpose of annexing an „additional incident to a written 
contract or of explaining its terms (proviso 5, s. 92 of Indian Evidence Aot, 
I of 1872), Section 1 of the Contract Act (IX of 1872) saves usages and customs 
of trade not inconsistent with the Act. The other customs should be dealt 
with hereafter as occasion may require. The conditions necessary for the 
validity of customs, hereafter detailed, are algo the facts to be proved to 
establish the existence of a custom, and must be satisfactorily proved. 
Usage generates law but jt cannot make a law until it receives the 
sanction. The ultimate object of law having been olways the advancement 
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: of human happiness, a great body of usages, which are 
en oe oaloulated to promote this object, have under the name of 
valid customs been adopted as law, by the legislators and judges, and 
senction was thereupon granted to them. The primary test for ascertain- 
ing whether a usage conduces tə this ond ise, whether it has been ap- 
proved by the judgment of the people—a fact'whichcan be inferred general- 
ly from their voluntary submission by common consent, from a very long 
time, to be governed by it (p)—and when it has been so determined it” 
testifies to its fitness to receive the recognition of validity. Rules have 
been framed to determine this quality, ang a custom. which fits in with 
these rules and do s not militate against any, is considered to be valid or 
to have the force of law. 

The first rule which bears upon the validity of a custom is. It must have 
been s0 long used that the memory of man runneth not to the contrary: 
(q). Upon this subject it must be remembered that the 
time of memory as regards the validity of a custom, 
or as it is sometimes expressed, the time of legal memory has re- 
ceived a peculiar technical limitation, and is referred to some 
early date for the sake of convenience. In England it is referred 
to the commencement of the reign of King Richard L and upon the 
question how old a custom in this country must be shown to be in order 
that it may have legal foros, the following observation of Sir Oharles Gray 
0. J. may be usefully consulted: —‘Although in this country w3 cannot go 
back to that period which constitutes legal memory in England, viz. the 
reign of Richard, yet still there faust be some limitation without which a 
custom ought not to be held good. In regard to Os'cutta, I should say that 
the Act of Parliament in 1773, which established the Supreme Court, is the 
period to which we must go back to find the existence of a valid custom, 
and that, after that date, there can be no ‘subasquent valid custom, nor 
any change made in the general laws of the Hindus, unless it be by some’ 
- regulation of the Governor-General in Oopncil, which has been registered 
inthis Court. In regard to the mofussil, we ought to go back to 1793; prior 
to that there was no regfktry of ths Regulations, and the relics of them 
are extremely loose and uncertain” (r). If an usage can be shown to have 
first commenced at any time since that era, it is void as a custom; though 
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e 
‘back as the evidence reach, will anitat to presumptive proof of ita having 
prevailed during the whole period of legal memory(s). 

2. A custom, in order to be valid, must be continuous. It has been said, 
‘any interruption would capse a temporary ceasing, 
the revival gives it a new beginning, whith will be 

within time of memory, and thereupam the custom will be void’ (t). 
But another reason may be assigned for the origin of this rule, 
“that as discontinuance indicates disapproval of the people, a custom 
loses its importance by interruption, and it has been held thata 
well-established discontinuance destroys a custom (u). “ This discontinuance 
must be understood with regard to an interruption of the right; for an 
interruption of the possession only for ten ortwenty years, will not destroy 
the oustom (Co. Litt. 114). As if the inhabitants of a parish bave a custom- 
ary right of watering their cattle at a certain pool the custom is not 
destroyed though they do not use it for ten years; it only becomes more 
difficult to prove; but if the right be any how discontinued for a day, the 
oustom is quite at an end” (v). 
3. In the third place, a custom*must have been peaceably enjoyed and 
acquiesced in to be valid. If a usage has been immemorially disputed, the 
evidence of consent and approval of the people is wanting 
and the custom is nut good (w). 
4, A custom must be reasonable. An unreasonable custom cannot 
conduce to human happiness, it may prove oppressive to many, and cannot 
Reasonable, Pe submitted to by the common consent of all, which renders 
i; invalid (Œ). ‘Reasonable,’ says Sir Edward Coke, ‘is not 
always to be understood of every unlearned man’s reason, but of the 
artificial and legal reason warranted by authority of law’ (y). Thus it 
comes that a custom may be good, though the particular reason of it can 
not be assigned; for it suffices that no good reason can be assigned against 
it. i 


24. 


Continuons, 


Penoeable 


5. Oertainty is another condition necessary for the 
validity of s*custom and a custom that is fluctuating and 
uncertain is no custom at all (s). . 


Certain. 
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6. Oustoms, though established by consent, must be (when established) 
compulsory ; and not left to the option of every man, whether he will use 
, them or no. If it is otherwise evidence of submission to 

ee” ee governed would be wanting, and its fitness for being 
adopted as law would be discountenanced (a). 

7. Again, customa must be consistent with each other and cannot be 
setup in opposition to another. If two customs are contradictory, it iv 
evident that they cannot both have been established by” 
mutual consent, and that which is unreasonable must be 
discarded. Upon this ground usages which are opposed 
to other usages approved by the community di as immoral customs are 
not recognised by Oourts (b). 

.8. The eighth rule is one of construction, a custom being in derogation 
of law must be construed strictly (o). It showsa jealousy aguinst the 
Customs must be Customs which are exeepucns to the general established 
construed stricly. Jaw of the country. 

9. The ninthisa corollary from the seventh rule. The law being a 
crystallised custom, a custom to be valid must be consistent with it (d). 
These sre the rules prescribed for determining whether a custom is a valid 
one and can be adopted into the law. By their help customs have 
been singled out from their mags, and were introduced with the rank when 
they stand as law and promote the happiness of the people. 

It follows from what has aiready been said, that a mere agreement 
among certain persons to adopta particular rule, cannot create a new 

custom binding‘n others whatever its effects may be upon 
Secon ke _ themselves (6). Nor does a custom, such as that of primoge- 
agreement. niture, which has governed the devolution of an estate in 

- the hands of a partioular family, follow it into the hands 
of another family by whom it may have been purebered In other words, it 
. does not run with the land (/). 

Customs are sometimes confounded with prescription, and the appre- 
ciation of the disparity in prinoiple which exists between them will 
conduceeto the better understanding of each, Prescription 
belongs to a determined person or persons in respect of his 
or their land. A customary right belongs to no individual 
in partioular. It may be enjoyed by any one who inhabit a particular 


Custom must be 
consistent. 


Oustom and 
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locality for the time being, or who belongs to the partioular class entitled 
to the benefit of the custom. Prescription seems to ustobe the making 
of a right, custom the making ofa law. Prescription has its meaning in 
the volition of an individual, while custom has its meaning in the will ef 
large number of individuals, Prescription is the creative of a right which 
gets its sanction from law, custom is creative of a law which gives its 
sanction to rights. It will be seen that these two are clearly distinguish» 
able, and the confusion which hag existed in some minds oan acarcely be 
accounted for. 

From time immemorial down to the date of the Afghan invasion, tha 
races of men, who inhabited the territories lying within the confines of 
the country now known as British India, lived under an autonomy 
in which the king, an important element in the composition of 
society, anda prominent too, had a subordinate function to perform, 
At first he was the chief of the military caste, that was organised 
in ancient times todefendthe Aryan communities in India against 
the extraneous attacks, and received as his remuneration a certain share, 
varying within a narrow limit, of the produce of the soil. Afterwards 
gradually he gained in strength and rose to the rank of a sovereign over 
the rest of the people except the Brahmins to whom he acknowledged 
his subordination. But though a sovereign, he was content with his 
revenue, and never interfered with the internal social administration 
which from early times was in the hands of the village elders and the 
Brahmins. He never made a law which was a command to his subject, 
much less could he abrogate a law that did*not receive its obligatory force 
from his sanction. His Aryan subjects had their own laws prepared by 
the Brahmins, or the religious oligarchy, as Sir Henry Maine would call 
them, which consisted of a set of customary rules reduced to writing, the 
breaches of which he could prevent by punishment, chastizing the delinquent 
not in the capacity of a judge but as an executive merely. 

. The other non-Aryan tribes who lived in his dominion were equally 
free to choose their own govetning rules, which they adopted themselves 
either spontaneously or were prescribed tothem by their village-elders. 
Tho king never imposed upon them any law of his own making, nor did 
he ever interfere with the working of thejr customary rules. But they 
derived their obligatory force from “iniform observance, and were kept 
alive by tradition. These rùles were never put into writing in a systematic 
form though they are occasionally noticed here and there in general works 
to mark their peculiarity by contrast with the Aryan usages (g). In the 
written law too no particular rights are created. for these tribes, but of 
those who come into contact with the Aryans under the name of Sudra 


(p) Early History of Institutions. Sir Henry, Maine, Ch, XII, 590, 
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the highest duty prescribed for them was tha life long ‘servile ‘attendance 
on Brahmans.’ (h) After the Mahomedan conquest and down to the 

acquisition of sovereignty, by the East India Company, though there 

was a complete change in the nature of the Government, and in the 

character and creed of the sovereign, the conquerors, following the practice 

of the age, refrained from imposing any permanent obligation on the 

subjects beyond the payment of tax or tribute, ‘Ifon some rare occasionse 
they have attempted the enforced religious conversion of subjugated 
population, the temples and the rites have been at most changed in the 
villages, while the civil institutions have been left untouched’ (4). These 

religious conversions in those days intrcduced new elements into the balk 
of the population no doubt, but then converts, whether Budhists, Jains, 
Sikhs, Mahomedans or Ohristians, retained many of those usages which 
their fore-fathers had observed, and were in fact governed by customary 
rules deriving their authority from observance. 

Thus when the sovereignty of India passed into the hands of the Hast 
India Company, the Indian law consisted of a very great number of 
a local bodies of usages, and of cne set of customs reduced to writing, 
namely the customary law of the Hindus; and it was accordingly provided by 
en Act of the British Parliament (21 Geo. III, c. 70 and 37 Geo. HI, o. 142) 
which estdblished the Supreme Courts, and by several Regulations 
and Acts passed by the Sapreme and Local Legislature of India, that 
in certain class of cases the questions should be determined by the 
laws and usages of the people. Some of these usages have since been 
recognised by the Courts, and are now to be foundin the reports of 
cases and the records of Courts. A great many of them have been collected 
under the direction of Government in different presidencies, by officials 
belonging generally tothe Revenue Department, but not a single work 
has yet been published having any pretension to completeness. These 
customs generally regulate the relations of individuals composing the 
communities, and prescribe rules relating tp the tenure of property by 
joint families to their mode of division on separation and to the power 
of holding property independent of the family. 


_ (A) Mohabrarat Banti Parva, (i) Ham 1x 334, ; 
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RECENT ENGLISH CASES, ' 

Consprracy— Wrongful  deta—Injury—Injunction. The appellaut 
brought an action in the Chancery Division (Ireland) against the respon- 
dent, claiming an injunction to restrain him from unlawfully and 
maliciously conspiring with other persons to injure the appellant in her 
“business and employment:—Held, that upon the facts pioved there was no 
evidence to support the claim. Sweeney (Pauper) v. Coote (1907. A. O. 221). 

Luxacy—Lunatic—Oommittes and receiver—Defauli—Acoounts— Death 
of lunatic—Subsequent receipts—Surety—Liability. The committee or 
receiver of the estate of a lunatic is not accountable in the lunacy, in his 
character of committee or receiver, for rents and profits received by him 
after the Innatic’s death; and consequently, where the committeo or receiver 
has made default, his surety is not liable in respect of any such receipts. 
In re Walker (1907, 2 Ch. 120). 

Trane Naxs—Oompany—Stimifarity of name—Deosption—Right of 
individual to use his own name—Tranefer to oompany. Although, in the 
absence of fraud or false representation, a man is entitled to carry on 
business in his own name in competition with a similar business, previ- 

- ously well established under the same name, notwithstanding that confu- 
sion and mistake may in consequence arise, yet, if he has never carried 
on such a business on his own account orin partnership with others, he 
cannot, by promoting and registering a company with a title of which his 
name forme a part, confer upon that company the rights which he, as an 
individual, possesses in the use of tbat name. Fins Cotton Spinners and 
Doublers’ Association, Limited, and John Cash & Sons, Limited v. Harwood 
Cash & Oo. Limited. (1907, 2 Oh. 184). 

TREASUN— Resident alien's Duty of allegiancs—Special leave to appeal. 
A rosident alien within British territory owes allegiance to the Crown, and 
if he assists invaders during the absence of State forces for strategical or 
other reasons he ia rightly convicted of high treason. There is no sufficiert 
authority for the doctrine that the alien’s duty of allegiance ceases if an 
enemy makes good his military ovoupation of the district in which the alien 
resides. De Jager v. Attorney-Genogal of Natal, (1907, A. O. 326). 


i GLEANINGS. 


The Phonograph as Evidence. 
ME Robertson M. Morse seems to be entitled tb the distinction of being 
the first lawyer in this state to make useof the phonograph as 
evidence, says The Boston Daily Law Journal. In the case of Loring vs. 
Boston Elevated Ry. Co., just’finiahed in the fourth sossion, several reco1as 
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of ¢he sound of elevated trains passing Beach street have, with the permis 
sion of the court, been “played” to the jury. Tho introduction of evidence 
of a distinctly novel character always meets with the approval of the 
liberalists and with the antagonigm of the congervatives,of the bar. It 
makes mo difference whether the innovation is entirely in acoord with 
settled principles of law or whether it is an unqualified piece of judicial 
legislation, it will have its advocates and opponents. In the presente ° 
matter, consequently, now that Judge Walt has adinitted the phonograph. 
in evidence, it is probable thateome dissent from the court’s ruling will be 
heard. ak i 

Without pretending to pass upon the weight which a jury might give to 
such evidence, we think that there is no reason why the phonograph should 
not be admissible. From the point of view of common sense, it would seem 
that a phonograph must be not only competent evidence but the best sort of 
evidence, It isa scientific instrament,—quite as trustworthy as the camera 
—well known to everybody, widely experimented with, and.underatood in 
theory for many years. Its records, are ga mechanically accurate. 
as the physical laws which govern their manufacture, It has been in such 
Common use that it is almost as trite to aver that it gives very close repro- 
duction of gound as it would be to say that the telephone carries and. ` 
reproduces the voice well. : g 

Fortunately, however, the principle has been well established in the 
casg. of two similar instrumenta, both of which were considered experi- 
mental on their first introduction, and the problem of the phonograph is- 
by no means isolated or unique. The camera and, we believe, the telephone: 
also received a dubious welcome on their first appearance in court, but no’ 
one would now think of objecting to the introduction of a photograph or a- 
telephonic communication, on the ground that thé records of either of 
these instruments are incompetent. Tho fact is that conservative lawyers 
are prone to object to anything that will make testimony more perfect, 
preferring, apparently, the gross inaccuracy of human recollections 
impressions, 

. An interesting disclosure, in the trial we are speaking of, was made by’ 
Mr. Moree, in his argument, to tho effect that, a short while ago, a deposition : 
was taken with the aid of a photograph instead of a stenographer, and that 
the records were sent to England and put in evidance in a trial there. If, 
this is so, why have we gone on so long without imitating this device and” 
establishing it as a practice ? One would suppose that phonographic deposi- 
tions would have been adopted at once, for itis safe to say that that- 
method of perpetuating testimony is more exact and satisfactory than the 
one now in use, Indeed, with the help of the biograph, there is no reason 
why an examination‘of an absent Witness could not be reproduced for a: 

Js 8a 


and 
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Jadge or jury as perfectly as if it took place in the court room, At any rage, 
such an exhibition would be more impressive than the dry reading of a 
typewritten bulk of testimony, uninteresting alike to the reader and his 
auditors.— L. 8. H. . i . 





Breach of Promise. 
ial Fes the spring a young man’s fancy lightly turns to thoughts that rhym 
with “dove.” The season of spring this year shows signs of synchronix- 
ing with the period of the summer holidays consequent upon the prolong. 
ation of a severe winter till late in June. If this be so, the effect of the 
coincidence, each in popular estimation so fraught with dangers to those 
susceptible to the sex, will be to make the subject of promise of marriage 
and the breach thereof more than ever important. 

Having thus proved the topic of breach of promise to be of an eminently 
seasonable character, we glide naturally (and with an art which we trust 
we have successfully concealed) to a discussion of the latest casa on the’ 
subject. . 

‘Tis well to be off with the old love bfore you are on with the new, but 

_ the defendant in Wilson v. Oarnley (reported in Vol. 51 of the Solicitors’ 
Journal, at p. 531), who had failed to direct his course in accordance with 

* the adage, endeavoured to extract some benefit from the situation produced 
by his neglect. Sued for breach of promise by the new love (now in turn 
become herself the old), his defence was that his contract to marry her: 
was rendered null and void owing to a prigr engagement to another lady 
—the other lady’s claim being all the stronger because she was entrench ed: 
within her marriage lines. To put the matter plainly, the problem presented 
to Mr. Justico Ohannoell was this: Is a promise by a married man to marry 
a woman at the death of his wife—the woman knowing that the promisor 
is married—void as being contrary to publio policy? 

Of course, Don Juan does often engage himself to marry his fancy of 
the moment without reference to the faet that he is already the property 
of a married woman, and if the other party does not know of that incom-. 
yenient little fact an action for breach of promise Ties. Buch actions are 
often brought, and the damages are usually, and no doubt rightly, very 

’ - heavy. In such cages the lady has bgen doubly deceived; the gay Lothario 
(a different name from thejast paragraph—but hie kind rejoices-in aliases !) 
who loves and rides away is more than ever to blame if he had no right 
to be making love at all; and though the contract is to do something 
which is under the circumstances unlawful, and cannot as a matter of law 
possibly be fulfilled, still, the other party who contracted in ignoranoe of 
the facts has a right to sue for damages on the contract, as is inevitable, 


not:being performed. ' . 
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Suppose, however, the lady is frankly told the facts—{“ Do you think 
you could love me when I’m a widower !”— and enters into the contract 
with full knowledge that her future husband is already married, and that 
sĦo will have to wait till his present wife is no longer an obstacle, 

If, in such circumstances, the lady accepts ‘the proposal, is the contract 
thereby created a valid or an invålid one? The position does not seem a 
` a very pleasant one, and we confess to considerable sympathy with thee -~ 
view that such a-promise is inconsistent with that affection which ought 
(in law) tə exist between husband and wife. Bir Frederick Pollock, in 
discussing illegality as a ground for the avoidance of contracts, finds a 
class of agreements void, as being contrary to morals ur good manners, 
which tends to disturb or prejudice the status of lawful marriage—agroe~ 
menta, as it is sometimes put, “in derogation of the marriage contract.” 
We should ourselves have been rather inclined to place such a case as wo 
hsve been considering in this class.. True, Dr. Johnson thought haste to 
marry again acomplimentto the first wife. It showed, in his opinion, 
that she must have been an unusually excellent wife, since it is only on 
the hypothesis of a happy first marriage that a second embarkation on the 
waters of matrimony can be accounted for. However, the Doctor’s opinion, 
in spite of—perhaps because of—its logical cogency, would probably not 
commend itself to the average wife, and, at least, she would strongly resent ° 
a selection of a successor being made before her own departure. It is so 
like the masculine egoist to assume that she will die first. (“Should it 
please Heaven to take one of ua to itself, Z shall go to Paris.” ) The wife 
will, no doubt, regard the proceeding as an insult, and she will find many 
to agree with her. Still, though the proceeding may be insulting to her, it- 
does not follow that the law will necessarily discountenance it. As counsel 
(married men, doubtless) drily argued in Russell v. Russell: “More insult 
not of an aggravated character must be treated as being an incident of 
matrimony” (a). And, in fact, Mr. Justice Ohannell has come to the con- 
clusion that the husband’s contract under such circumstances is not neces- 
sarily against public policy, and is therefore not necessarily invalid. 

Ths learned judge instances two possible cases where such a promise 
might properly be made: the wife might be in a lunatic asylum, or the 
wife might hersèlf, before her death, agk her husband to marry another 
woman. Such cases ag the latter oveur. One lady who had hada particular- 
ly hard time of it with a trying husband died greatly oal ed by his 
promise to espouse her bosom friend. “For”, said she with her dying 
breath, “ he doesn’t know Janet as well as I de; she'll pay him out!” 

Still, this is a rare instance, and, ag regards the lunacy, we do not know 
any principle of law which requires less affection to exist between husband 


mid (a) (1897) A. O, at pof01, 
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and wife where onè is a lunatic, or which relaxes on that account the 
stringency of the matrimonial ties. Jt may be hard lines on the sane party, 
but that seems rather an argument for the reform of the marriage law 
rathor than for the lending countenance to a state of things which, in ts i 
usual event, must be highly undesirable. 

. There i is little prior authority, but such as there is seams to point to nie 


«view that the contract is a void one. However, that is not the view now: 


judicially laid down, and Don Juan the Benedict must not rely onthe fact 
of his being already married as a defence when, on erriving at the status 
of widower, he refuses to carry out his promise. The man whose “ heart is, 
like a singing bird,” (Sir Boyle Roche’s ) in two places at the same time, 
had therefore best take warning. 

« His attitude should be that pointéd out by Vaughan Williams, L J.: 

How happy could I be with either, 
Wore t’other dear charmer away! 

Bat while you thas tease me together 
To neither a word will I say (b). 

_ Finally, we may observe that many will find in this case a fresh argu- ` 
ment for the abolition of this particular cause of action altogether. It will, 
at least, afford fresh material for use on what is a somewhat threadbare 
subject with debating societies—a subject which tends to be treated with `a 
certain frivolous irresponsibility, which we trust we have ciososi ily 
avoided in the foregoing remarks... Notes. 


i REVIEW'S, ; 


Colonial Lawes and Courts. By A. D, Renton, Barat-Law, Puisne Judge 
of the Supreme Oourt of Oeylon, and G. G. Phillimore, B. 0. L, 

~ Bar-at-Law. Lonpow: Sweet and Maxwell, Idd. 3, Ohanoery Lane, 

1 W.0. 1907. Roy. 8vo. Pages xxxı and 420. Price 15 s. 

- Tms is an introductory, volume to the new edition of Burge’s “Qommen- 
taries on Oolonial and Foreign Laws” and is issued separately as it is 
likely to be useful to a larger number of readers than the other four voluntos 
of the work. It consists of three parts. The first part treats of different 
systems of law underlying the jurisprudence of the legal world; law of the 
Indian empire; and Roman-Dutch law. The second part deals with the 
juridical constitution of British islands exclusive of the : United Kingdom , 


- Mediterranean possessions ; British India; Eastern possession; North 


American Colonies; West Indies; West Africa and South Atlantic colonies; 
Australasia; and South Africa. There is also a yery important chapter on 
ex-territorial jurisdiction. The third part is made up of two chapters: 

+ (0) Re Pickworth, 68 L: J. Ch. D, at p, 330, The lines had appeared pray) but were, W 
pellove without judicial suihority HIL ghis pas 7 


- 
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ofe-touches generally on the subjectof appeals to the Privy Council, 
the other descants on the conditions of -appeal to that Council. 
The chapter on the laws and Courts of British India is written by the late 
Dr. H. M. Birdwood and has passed through the hands of Sir Dennis Fits- 
patrick; Sir Roland Wilson; Sir Raymond West; and Sir John Jardine. 
But we wish every statement concerning the laws in India were revised 
by any of them. For, in the Introductory Statement we find to our greate = 
amazement the following sentence: “ English law forms the foundation 
of the law in -force in British India, while Hindu and Muhammadan law 
are the two principal aystems prevailing in the native states.” 

„ It was in 1838 that William Burge published his Oommentaries. Before 
thit time no text-book existed to assist the members of the Judicial 
Committee. His’ book met with a very cordial reception as it dealt 
with general principles of the law of person and property in the 
systems in existence in British dominions as well as foreign countries, 
The legal systems exiating in the civilised countries -have undergone a 
great change since the publication of the first edition of this work, the addi- 
tions made to the British empire are very vast and extensive, tho law has 
progressed on scientific basis to suit the requirements of the growing com- 
plexity of modern civilization, it was therefore necessary to almost re- 
write this work. The editors are to be congratulated on securing as their * 
colloborators men possessing special knowledge of the different legal sys- 
tems in force in the British dominions. ; 

On the whole students of comparative jurisprudénce and of constitutional 
law will find the volume before us extremely interesting. It presents a 
Superb picture of the constitution of various judicial tribunals existing 
in the British dominions, the procedure followed therein, and the different 
laws enforced by them. hes 





Principles of Mercantile Law. By Josuna BLATER, of Gray's Inn, Barrister- 
at-Law. Lowpon: Stevens and Hauges. 13 Bell yard, Temple Bar. 
e Third Edition. 1907. Orown 8 vo. Pages xvi and 292. Price 6 8. 6 d. 
Timms excellent little book of Mr. Slater has long .been a favourite 
with students of law. The clearness and conciseness with which principles 
are stated are its main strength. The Jaw of merchants covers a wide ares, 
The lem meroatoria is not only of considerable importance, ‘but likewise of 
considerable antiquity. This branch of the law has much in cofmmon with 
the Civil Law. The consideration of the subject begins with the law of 
pontracts, for every transaction in trade ise contract, The subject-matter 
is divided into four groups; (1) Contracts by which persons in trade bind 
each other and themselves ; (2) Persons. who may bind themselves by a 
contract; (3) The ptoperty by means of which trade is carried ga and ; (4) 


Coad 
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The law of Bankruptcy. Thus, it covers the whole field of the mercantibe 
law. The book has stood the test of time: and it only remains for us to 
point out that a new edition incorporating fresh material has just been 
published. ° . 


A Pratioal Companion to the Merchandiss Marks Aot (IV of 1889). By 
ANANDRAM MewaraM Jaatrant, H. M.'s Customs, Karachi. KARACHI: 
Tas Union Press Ltd., Elphinstone Street 1507. Second Edition. Demi 
8vo. Pages 301. Price Ra. 6. ` 

THE Merchandise Marks Act affects to a very large exent the commercial 
section of the public: and a scientific commentary on the Act loses 
much of its attraction to persons for whom it is primarily in- 
tended. What is wanted for their needs is a practical and clearly 
written annotation on the Act: and this isthe main feature of the publica- 
tion under notice. There are but twenty-two sections in the Act, com- 
mentaries on which occupy nearly forty pages of this work. The chief value 
of the book lies in its numerous appendices. They contain, among other 
things, Government Rales, notifications and circulars, summary of impor- 
tant Indian trade mark cases, general principles governing tradc-marks, 
trade description and other kindred matters. The book containgsa large 
mass of valuable information. 


NOTES OF CASES. 


So Ra 
[Tas important ones will be fully reported hereafter, ] 





70. O. J, 
1886 
REA [ Oor. Farran J. ] 
vee 12 (0, O. J, Suit No, 263 of 1887), 
Pinu Ae Farandari tenure, meaning of. 


NANDDAS = — The word ‘faxandari } is used with reference to tenanta holding under a private 
v. landlord to indicate sometimes an indafeasible right to hold in perpetulty on payment 
ARDHEHIR of a small quit or ground rent, and sometimes any kin’ of tenure agreod upon between 
the parties. 
The true meaning of faxandart’ land Ww nnd not belonging to Government A 
Soxandar occupying and letting land himself and paying a fixed rent to Government 
*or making contracts with tenants to oscupy the fesandar’s laad on terms to be agreed 
between them, or one merely receiving a certain fixed sum by virtus of an ancient 
usage are all fazanders. 
It ts dangerous to assign to the Introduction of thjs word into a rent bill an induc- 
tlon that the parties thereby intended that a monthly tenancy chould bs converted into 
a perpetual ons.-Per Farran J, Adopted by Jenkins O. J in O, C.J, Appeal No. 
}456, dated 22nd March, 1907, , 


\ 
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: i e 
' [ Oor. Chandavarkar and Heaton JJ.) . À. 0. J. 
( Second Appeal No, 46 af 1805, ) 1907 
Ilindu Law —Suoocsssicn-—Oo-widows—Hight of a co-widow to partition qf hor Gee 
re—Shore oan bo alenatad. i 7 July 30 


paan 


Under the Mitakshara as well af the Mayakha, it is the right of each of the co- Haat 


widows to enjoy thetr deceased tnsband’s property by partition ister ss. She can aigo 


her right to any one she chooses. If she has already obtained her share by partition, ahe THR 


can allenato that share. In either case, the assignment or allenation cannot take effect 
or have validity beyond her Iife-tima It 1s good o long as ahe lives. On hor death her VITAINAB ==- 
interest in the property ceases and the ahare goes to the surviving oo-widow or eo- 


widows as the oam may be. 
Pere reversed: Qam remanded. 
Mr. E. H, Kelkar, for the appellant 
Ths Hon. Mr, D. A. Khare, for respondents Nos 2 to 5. 1907 


[ Oor. Russell Ag. 0. J. and Heaton J. ] aapa 1 
(Sooond Appeal No. 531 of 1908) 
Tolukdari Seitlement Act (Bom. Aot PT of 1888), Soe. $1—Talukdar’s extato— KHODABHAI 


Inter pretation. v. 
The expression “ talukdar’s estate” in m 31 of the Talakdari Settlement Act 1888 OHAGANLAL 


means estate held by the Talukdar as a Talukdar. = 


ed 


[Oor. Ohandavarkar and Knight JJ.] A. 0. J. 
(F. A. No. 166 af 1906). 1906 
Practios—A peal Oourt—-Findings of fao—Iatorferenos with those findings pans 


The principles upon which an appellate Court deals with a judgment of the lower August ` 
Court are well extablished. In order to upset the judgment of the Court below ina 
matter of evidence when that Court had had an opportunity of meing and hearing the ALLAPPA 
witnesses, the appellate Court must have soma strong reason. There most be soms v 


groand for supposing that any cardinal fact has been overlooked or that any fact had BAstTE- 
had undos or unrossonable weight attached to it. If there is no sach ground then the GAPPA 
appellate Court {s bound to confirm the judgment. The appellate Court should interfere 7T 
only if the judgment of the Coart below is shown irresistibly to be erroneous, 

Pewoll v. Birmingham Pixegar Brewery Company (1804, A. C. 11) and TNI Ye 
Turnbull (L, B. 2 Be, and D, App. 53), followed, Decree confirmed. 0.64 


Mr. E, H, Kelkar, for the appellants. 
Mr, G. G, Nadkarai, with Rao Bahadar Ghanashom Nilkanth, for the respondents 1907 


ee weed 
[Cor. Beaman J.) August 14 
° (0. Q J. Swit No, 93 of 1905], E D. 
Ocunsel— Witnesses—Oonasel giing e evidence on behalf of iheir clisnte—Oourt— Nerana 
Practices. v. 


` The Court will not allow counsel comducting oases tn give cvidenes on behalf of Migsa 
thair clients in respect of matters with whinh they “were acquainted before they were MAHONND 


retained. . SHIRAZ 
[ Oor. Davar J. ] 1907 
(0. 0. J, Suit No. 17 af 1907.) August 19 


The defendant has the right to Inspect all sach documents as tho plaintiff refers to 
in his plaint and mentions as documents on which he will rely at the hearing, before KHĦTSIDAS 
the defendant's written statement is filed. This however is not an inflexible rule in, V. 


all cases, ë Naxorun 


» 


Hasr Buarx 
= 


— 


F. B. 
1907 
Sea aaa 
August TI 
OAUSILAL 
v. 


* DAHYABHAL 
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[ Cor. Chandavarkar and Knight JJ. ] r 
(Oriminal Roforonoe No.61 of 1907.) 

Emigration Jot (XXI of 1883), Soe, 107-~-Mastor and servant—Servaat violating 
the provistons of tho Emigration 4 ct in the course of his amployment—Knowledge or 
consent of the master’s Wability for servant's” aot—Artsen— Engine-detver on 
board a steamer. 

It a servant having bean appointed afan agentfora particalar business by his 
master centers ‘nto an agreemont in connection with that business everything which 
he does within the scope of his employment for that purposes will bs blading upon ths 
master, and the mastsr will bo criminally liabls for such act of the servant under the 
Indian Emigration Act. In such a cas, the master’s express knowledge or consent 
to the Ast is not necessary, because by the very fact of the appointment of the servant 
as an agent in such a basiness, the master’s knowledge of or consent to every act done 
by the servant or agent within the scope of his employment is impliod by law. 

A person engaged to drive an engineon board a steamer isan artisan within the 
meaning of the Indian Kmigration Act. 

Mr. R. B. Paymaster. and Mr. Rataulal Ranohhoddas, tor the accused. 

Mr. M. B. Ohaubal, Government Plesder, for the Grown. 


[ Oor. Russell Ag. C. J., Chandavarkar, Heaton and Knight JJ. j 
(Ciel Applioation No. 389 of 1907).- 

High Dourit Rules, Rule 25—d'p poal—Prestatment of Appeal in tims—Certifed 
Copy of decree in enooution after prescribed period. 

Tho certified copy of the ‘decree sought to-be executed whieh is presoribed as an 
aooompaniment to an appeal in executton proceedings, under Rule 25 of the High Court 
Rales, is extraneous to the memorandam of appeal. If, therefore, the memorandum and 
othor necessary papers are fled withia the tims prosoribed by ths Limitation Act, the 
appeal is presented in tims; though the ourttfied copy of the decreein execution may | 
be filed after the period prescribed. Buls made absoluto, 

Mr. L. A, Shak, for the applicant. 

Mr. G, N. Thakore, for ths opponent, * 


[Oor. Russell Ag. 0. J. and Heaton J. | 
( 8. A, No. 284 af 1906, ) 

Ehoti Settlement Act (Bom. Act I of 1880), See, 0—~Ocoupamcy ienani—Bight to. 
transfor his right to occupy the lands =~ 

Te isnot competent toan ocoupancy tenant toeell-his right to occupy the land, 
The right isan integral and {nspareble anda very important part of his privileges 
as an occupancy tenant, Deprived of that right an oocapancy tenant would bs but a 
meagre portion of what‘the Khotl Act contemplates as his collective entity. 
° Tasuss sont down. 








- Mr. K. N, Koyayt, for tha appellant. 
The Hon, Mr. Daji A. Khare, for the respondant, 


(Cor. Russell Ag. 0. J. and Heaton J] 

. (8, A., No. 297 of 1908). . 
* Hindu law—Mitakshara—IVidow—Power over moveables taherited by her from 
hor kusband—Gft. 

Under the Mitakshara, a Hindu widow inheriting moveable property from hor 
husband who died childless and intestate, does not, take an alsolute interest in the 
ako a gift of the 

property. She is therefore not competent to mak git ey 


, Mr J. B. Garpers, for the appellant, 
* Mr. G, 8. Rao, for the respondent, : et R 
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THE LAW OF INTEREST. 





EXPECTANT HAIRS. 





By Katxosap Buicasr Dastur, B. A., LL. B. 


Bargierer-at-Law. 





l WYE have seen that by virtue of Act No. XXVIII of 1855 the Courts are 
bound to give the contract rate of interest however high it may be. 
But the repeal of the usury laws has not done away with the 
l raltofs, -various doctrines established by the English Courts of 
Equity which proceeded to give relief against transactions entered into 
` with certain persons or under certain circumstances. Those equitable 
reliefs may be grouped into three heads. First, equitable relief given to 
expectant heirs against hard hargains; secondly, equitable relief given 
to all persons against hard bargains, if unfzir advantage was taken by 
the lender of the position of the borrower at the time of the bargains ; 
‘and, thirdly, equitable relief against penalties. These equitable reliefs 
existed prior tothe passing of the usury laws, they were developed 
‘whilethese laws were in force, and the repeal of the usury laws has 
not only not the effect of doing away with these reliefs but on the 
contrary it ought to bring them into extensive operation, “Whoever has 
&ttended to the subject, must have seen that the moment the usury lawa 
were repealed, and the lender of money became entitled to exact anything 
he pleased in the name of interest, from that moment that jurisdiction of 
the Court which prevailed independeatly of tho usury laws was likely to 
be called into active operation” (4). In grouping the equitable reliefs 
into three heads, I have not lost sight of the protection given to purdana= 
shins, and equity founded upon gross inadequacy, and the amended section 
16 of the Indian Oontraqs Act. For the present, we will confine ourselves 
to the first of those reliefs, vix., relief given by the Equity Court to exe 
. pectant heirs. . 


T Ro gO a cme ee ee 
A (a) Barret v. Hartley, (1886) 3L. R. By, 789, por Stuart 7,0, 


J 38 


468° fra BOMBAY Law REPORTHE, (vot, iÈ. 


There appears to be no class of persons to whom the Court of Equity as 
such gave greater protection than those who are ‘oddly enough described 
n as expectant heirs.’ Neither,the repeal of the usury laws 
Bed anita) here nor the Sales of Reversions Act (b) has done away with tlto 

doctrine of equity to relieve expectant heirs from the 

consequences of their own follies, vices &nd profligacies (o). A transaction 
—7 ~ entered into with every person filling the position of an expectant heir, 
with knowledge of his expectancy, will be relieved, if the Court, under the 
circumstances of the case, come to the conclusion that it is a hard trans 
action. In every case, the question for the Court is—‘Is this a hard bargain?’ 
or ‘Is this a reasonable bargain?’ A modern leading case on the subject 
is the oase of Beynon v. Cook (d), decided by Jessell M. R. and confirmed 
by the Court of Appeal. Giving relief to a transaction with an expectant 
heir in that case, Jessel. M. R. said:—* The point to be considered is, was 
this a hard bargain? The doctrine has nothing to do with fraud: Bowes y. 
Heaps (6). It has been laid down in case after zase that the Oourt, 
wherever there is a dealing of thisekind, looks at the reasonableness of the 
bargain, and if it is what is called a hard bargain, sets it aside......... It 
was obviously a very hard bargain indeed, andone which cannot be treated 
as being within the rule of reasonableness which has been laid down bys 80 

* many Judges.” 
It appears from the old cases that the relief given to PERT heirs was 
carried too far by the Court of Equity and sales of reversions made by ex« 
pectant heirs were set aside qn the sole ground that the con» 
assets sideration was inadequate (f). It was with a view to abolish 
the equitable doctrine which set aside tho sale of a reversion 
simply on the ground that the sum paid was not an adequate value for the 
thing sold that the Sales of Reversiona Act (g) was passed. The Act provides 
that “ whereas it is expedient to amend the Law, as administered in 
Courts of Equity, with respect to Sales of Reversions,” it is enacted that 
“No purchase made bona fide and without fraud or unfair dealing, of any 
reversionary interest in real or personal estate shall nereafter be opened 
or set aside merely on the ground of undervalue. ” “Bat the Act is carefully 
limited to purchases “made bona fide and without fraud or unfair dealing,” 
and leaves undervalue still a materil elembnt in cases in which it is not 
the sole equitable ground gor relief, (h); and the Couzts will still relieve 





(8) (1867) 31 & 32 Vilot. o. 4 (d) (1875) L. E. 10 Ob. 389. 

(0) Bari of Aylesford v. Morris, (1873) L, B (6) (1814) 3 Ves, & B, 117 ; 
8 Oh, 484; Boynowy. Oook, (1875) L. B. 10 Ch. Q) 1 Sw. 539 n. and the cases clted thera, 
889; Benyon v, Fitoh, (1866) 35 Beay, 570; (g) (1867) 31 & 43 Vict. o. 4 
Oreft v. Graham, 9 Jur. (N, B.) 1033, affirmed (A) Bari of Aylesford v. Morris, (1813) L, H 
32 De G, J, & B. 165, 8 Oh. 484, p. 490, par Lord Selborne La O, . 
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E a with expectant heirs it they arb hard of unreasonable (š). 
e words ‘hard’, and ‘unreasonable’ are used by the judges as synony- 
mous terms. Noone has laid any hard and fast rules for this equitable 
Wikia tec relief and all that is found in the reports is that the relief 
bargas} depends upon the circumstances of each case. The point 
worth noting in connection with this is whether an exorbi- 
tant rate of interest alone can make a transaction hard. On this point, we 
have got dicta of great Judges in cases decided under the recent Money 
Lender's Act (f) passed in England. Many modern eminent Judges in Eng- 
land are of opinion that the excessive rate of interest may be so excessive 
as of itself to make a transaction ‘harsh and unconscionable’ within the 
meaning of the Act (k). Excessive rate of interest may raise a presumption 
of-a harsh and unconscionable bargain, and if it is not explained or justifie 
ed, ‘the presumption hardens into a certainty’ (J). 
It does not matter whether the transaction is a mortgage or a 
simple money-debt, and it likewise makes no difference whether 
the bargain be for money or (for wares. The re- 
ect gni lief equally applies te all these transactions. Where 
mee ee wasp, an heir who, together with other young heirs, was drawn 
dette, to bargems in to buy goods like stockings, ribbands and braided wares, 
gor ay o fr at an extravagant price and to give securities for his 
own goods and to join in giving securities for his friends, * 
the Lord Chancellor ‘relieved him on paying the real value of the goods 
_which came to his hand and was not made answerable for his com- 
panions(m). But the expectamt heir would be liable on securities given 
for others, in the absense of fraud or imposition, if the others paid to him 
and the heir consented that he had received from them and gave securities 
for them, and he, by taking up their debts, caused the lender to release 
and discharge those others(n). Jt has never been said a man can be 
relieved because he happens to be an expectant heir, and the money- 
lender does not know it, but lends him money upon his promissory note 
at usurious interest (0). 
° And the relief is given only on the condition of refunding the actual 
sums advanced with reasonable interest. In Bernal v. Marguis of Donegal, 
Lord Eldon L. O. says:— But we are not to carry the 
rapt ñs principle to the extosé of saying that an expectant heir 
may take out of any man’s poeket any thing he pleases 
D Bee Fry v. Lane, (1888) 40 Ch, D. 312, (2) Samuel v. Newbold, [1906] A. O, 461, per 
(J) (1900) 63 & 64 Vict. o 51. Lord Lorebvra L. O. and Lord James. 
(E) In re a Debtor ji He parts the Debtor,[1903] (m) Lamplagh v, Smith, (1688) 9 Vou. 77; 
1 K B, 705, per Oolins' M. Bi: (1904) Wells = Witloy v. Price, (1688) 2 Ves. 78, 
y, Alot, 20 Tims Law aa 799, per Qczons- (n) Bernal v. Marquis of Donegal, (1815), 8 
Bardy L. J, Dow. 133, H. L 
(0); Beynon v, Cook, (supra), 
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aud never to replace a? (p). And in another place he says :—“ There 
is nobody’ who carries further than Ido, or is more willing than I ath 
to apply, the principle of guarding expectant heirs against the effects 
of their own profligacy and ignorace, But you cannot carry that to the 
extent of saying that you shall brush away every deed a man has execu 
in the course of a long period of time acting deliberately with the advice ` 
of counsel and solicitors at different periods of the transactions, and so 
“shall brush them away as not tocall upon the heir expectant when he 
becomes possessed of property with which he can do justice, at least not 
to keep in his own pocket the money which has come out of the pockets 
of other persons” (q). These words he uttered in the House of Lords 
when he was asked to reliove against post obit bonds, which hè did. And 
again, the same learned Judge says in Davis v. The Duke of Murlborough. 
(r ):—“ No one can come into a Court of equity, to be relieved against an 
oppressive deed, even in the character of heir apparent dealing for his 
expectations, except on tender of the purchase-money and interest,” If 
securities are given by the heir expectant, they will not be cancelled but 
will stand good for principal and reasonable interest (8), and, in the 
absence of controlling circumstances, for costa also (t). Butif the borrower, 
or some one on hia behalf, makes a bona fide offer outside the Oourt to 
give back the principal with reasonable interest, and his refusal leads to 
"litigation, the lender is made to pay the costs (4). But a bill for equitable 
relief, where there is a mortgage of the reversion, will be treated as a 
bill to redeem, and the form of the decree will be that if the amount found 
againat the expectant heir be not paid, thee bill to stand dismissed, the © 
creditor getting a foreclosure with costa (v). There is no objection if 
the bill for relief is filed before the death of the person on whose expoc 
tations the bargain was made ( w ). 

Reasonable interest means interest at a rate current in the locality in 
which the transactions took place, upon the nature of such transactions at 
Whatis the time when they were entered into. Hence reasonable 

interest ? interest may yory in the same place according as the 

transactions are simple money-debta or mortgages, and # 

may likewise vary according as they took place in the Presidency Towns 

or in the mofuasil, and it may likewise vary with the times in the same 

. district. In determining, therefore, seasonable interest, regard must be 
had to three things:—the tèmes, the place, and the class of transactions. 


(p) (1815) 3 Dow, 188, p. 161. L. B. 8 Ch, 484; Baraadistan v. Zdugweod, 3 | 


—_ 


(q) Ibid p. 155. Atk, 183, 
(r) (1818) 2 Swan, 108, p. 166, (s) Bemyon v. Fitch, (1886) 45 Baay, 570 


(#) (1800) P.aooek v, "Evans, 16 Veo 51% Boynon v, Ook, L. R- 10 Oh. 389. . 
(1810) Gowland v, De Feria, 17 Ves. 20, (1814) (v) Benyon v. Fitok, 35 Beay. 570, per Lord 
Bowes v. Heape, 3 V. & B. 117. Romilly M. B. : 

(t) Ibid; Ea of Aylesford v. Morris, (1873) (w) Bayon v. Fitok, supra, 
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aVhother a transaction is fair or righteous, is a quesion of fact in each 
case ; and if the rate of interest is heavy, the Court will scrutinize with 
a utmost jealousy every circumstance in the case, and relieve 
‘ the transaction unless the lender can show satiefactorily 
that it was fair, just and reasonable. Tho onus of proving the righteousness 
of the transaction is always on tke lender or purchaser (œ), “Post obit 
securities and sales of reversions, or of annuities or gross sums charged 
upon reversions, with or without some element of risk, were held redeem- 
able. in every case in which the purchaser could not prove that he gave 
full value for his bargian (y). In Bernal v. Marquis of Donegal, Lord Eldon 
L. 0. observes :—“ I agree in the principle as to expectant heirs, that 
Courts of Equity throw around them a security against the effects of their 
own contracts, which security no other person but those acting from dis- 
tress or ignorance receive; and when persons deal with expectant heirs 
there is thrown upon them the onus of proving the transaction a fair trange 
action ” (3). And the same learned Judge, in Davis v. The Duke of Marl- 
borough, says :— “I must still admit it to be clearly established, that, if a 
person has dealt with an heir apparent, Yor interests of which he is not in 
present possession, this Oourt extends to the heir the benefit of this 
principle, with reference to those so dealing with him, that it does not rest 
on him to show that the bargain was unreasonable and improvident, but 
on them to show that it was reasonable” (a). And, in another place, he 
observes :—“ Lord Thurlow repeatedly laid it down, that this Court does 
shield heirs expectant to the extent of declaring a bargain oppressive in 
their case, which would not be s8 in other cases, and imposes an obligation 
on the parties dealing with them to show that the bargain was fair” (Ub). 
The application of the rule of onus is not prevented by the fact that the 
transaction was a charge, and not a sale, nor that the expectant heir was 
a person of mature age, nor that he perfectly understood the nature and 
extent of the transaction, nor is it necessary for the heir to show that he 
was in pecuniary distress at the time (0). 
he principles upon which the Court has given extended protection to 
persons in the position of expectant heirs are not strictly personal to them 
but to their position. When the Courts of Equity have given 
pi gate rig protection to poqr and ignorant people or to purdanashin 
Sounded, ladies, there is an eleffient of sympathy attached to them 
but the Courts have never sympathised with the follies and wices of ex- 
pectant heirs and yet have given them relief. In their case, there is some 


(a) (1809), Gowland v. De Faria, 17 Ves, 20. (z) (1815) 3 Dow. 133. p. 161, H, L. 


(1818) Shally v. Nash, 3 Madd. 238, (a) (1818) 2 Swan, 108, p. 139, 
(y) (1873) Aylesford v. Morris, L, B. 8 Oh, (b) Ibid p. 163. 
484, p. 490, pér Lord Selborag L. 0. (0) Bromley v. Smith, 48 Beav, 644, 
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element of publio policy, and there is likewise some element of that fragd 
by which third persons are defrauded, wis., the heads of families from whom 
the transactions are concealed by both the lender and the borrower, and 
which actording to Lord Hardwick L. O. (d) is aground for relief in Equity 
But the main element in the relief is the conduct of the lender, and that is 
the reason why the relief depends upon #he circumstances of each cage. In 
the Karl of Aylesford v. Morris (e), Lord Belborne L O. says:—“ Great 
Judges have said that there isa principle of public policy in restraining 
this; that this system of undermining and blasting, as it were, in the bud 
the fortunes of families, is a public as well as a private mischief; that it is 
a sort of indirect fraud upon the heads of families from whom these 
transactions are concealed, and who may be thereby induced to dispose of 
their means for the profit and advantage of strangers and usurera, when 
they suppose themselves to be fulfilling the moral obligation of providing 
for their own descendants.” (f). And again His Lordship observes:— But 
it is sufficient for the application of the principle, if the parties meet 
under such circumstances as, in the particular transaction, to give the 
stronger party dominion over the weaker; and such power and influence | 
are generally possessed, in every transaction of this kind, by those who 
trade upon the follies and vices of unprotected youth, inexperience, and 


` mortal imbecility ” (g). 


The phrase expectant heir “is used not in its literal meaning, but as 
including every one who has either a vested remainder or a contingent 
pias remainder in a family property, including a remainder in 

here? a portion, as well as a remainder in an estate, and every one 
who has the hope of succession to the property of an ancestor, either by 
reason of his being heir apparent or presumptive, or by reason merely of 
the expectation of a devise or bequest on account of the supposed or 
presumed affection of his ancestor or relative. More than this, the doctrine 
as" to expectant heirs has been extended to all reversioners and 
remaindermen as appears from Tottenham v. Emmet (h), and Karl of 
Aylegford v. Morris (+). Bo that the doctrine not only includes the 
class I have mentioned, who in some popular ‘songe might be called 
expectant heirs, but also all remaindermen and reversioners” (j). 
There is no distinction whatever between such expectancies as were 
certain to take place in possession some time or other, and such as were 
merely contingent. Each instance would be strictly scrutinised in 





(@) (1750), Ohesteryisld v. Janssen, 2 Veo. (A) (1865) 14 W, R. 3. 


Ben. 125. , (6) (1878) „Le R. 8 Ch, 484, 
(e) (1873) L. R. 8 Oh 484, as ve vem L. R. 10 Ch, 8389, 
(f) Ibid p. 492, , per Jessa M. R, 
(g) Ihid p, 491. . 
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eiġhor oase (k). The doctrine is.equally applicable to an improvident son 
of a rich father contracting on a simple note of hand, if it appears tha ¢ 
the lender contracted on his general expectations, or looked to some 
person other than the borrower for payment. Thus, where sæ money 
lender advanced money at the rate of sixty per cont. or more to a penniles 
son of a rich father without any,ocoupation of his own, and by artful 
means dragged him deoper and deeper into debt, all the time expecting 
that his father would come down with the money at the right moment 
through fear of disgrace to his family by his son being adjudged a bank- 
rupt, and afterwards threatened a bankruptcy petition, it was held that 
relief must be given to these transactions on payment of the actual sums 
advanced with simple interest at the rate of 5 per cent per annum after 
deducting the repayments made by the borrower ; and that, as the father 
made an offer before tha suit on these terms, the lender must pay 
the oosts (0). 
Two modern leading cases on the subject of expectant heirs are the Kurt 
of Aylesford v. Morris (m) and Beynon v. Oook (n). In the former case, a 
Giese young nobleman in his twenty-second year, entitled to large 
on Rapeton property in the event of his surviving his father, was largely 
indebted. He had taken loans on securities with interest and 
discount together exceeding the rate of 60 per cent. Wickens, V. O., under . 
the circumstances, relieved him on payment of the sums actually advanced 
with simple interest at the rate of 5 per cent., and, on appeal, Lord Sel- 
borne L. 0. and Mellish L. J. affirmed his decision. In Beynon v. Cook, a 
man twenty-six years of age, eftitled to a reversion, but wholly without 
present means, took a loan of £85 on a mortgage of the reversion for 
#.100 with interest on #£. 100 at the rate of 60 per cent. per annum, 
Jossell M. R. gave relief to this transaction aad passed a decree for re 
demption on payment‘of the sum borrowed with simple interest at 
5 per cent. per annum. The oreditor appealed but James and Mellish 
L. JJ. summarily dismissed the appeal opin Be that it was ‘a pers 
feptly idle appeal.’ 
Oate must be takefl not to confuse cases on expectant heirs with 
other cases of equitable relief. It is not every bargain which a Court 
of “Equity deems hard that it has power to relieve, 
ses The Equity Oourt, “in common with the Court of 
Lew, emphatically laid down that its primary duty is to construe 
the contracts of parties and to enforce them, and not to make 
new contracta’ for them. It is only when a hard bargain ‘is 
(k) (1803) Evans v, Oheshire, 3Ves. Ben. 300, per Derman J, 
pr 806, ger Lord Eldon L. O, $ (1) (1873) L R. 8 Ch. 484. 
(2) Nevill v. Snelling, (1880), 15 Ch. D, 670,  (m) (1875) L R. 10 Ch, 389, 
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coupled either (1) with the fact that one of the parties is an expectent 
heir dealing for his expectancy to the knowledge of the other party, 
or (2) with some unfair advantage taken by one of the parties of the 
position of the other party at the time of the bargain, that a Courtof 
Equity intervenes and gives relief (p) In Auseri Lal v. Raja Maneshar 
Bakhsh, the Privy Oouncil observed that the Subordinate Judge took a 
mistaken view of English authorities that wherever a transaction or 
contract appears to a Court of Equity to bea hard bargain it cannot 
be enforced in its entirety. “Apart from a recent statute, an English 
Oourt of Equity could not give relief from a transaction or contract 
merely on the ground that it was a hard bargain, except perhaps 
where the extortion is so great as to be of itself evidence of fraud. In 
other cases there must be some other oquity arising from the position of 
the parties or the particular circumstances of the case” (q). 

( To be continwed ) 





GLEANINGS. 


The Japanese Coda. 

A T the International Congress of Arts and Sciences, held at St. Louis 

a short time ago, a paper was read by Mr. Nobushize Hozumi, a 
professor of law in the Imperial University of Tokio, on the new Japanese 
civil Ocde, as presenting a study of comparative jurisprudence. Mr. 
Hosumi’s paper, which has been printed in English for circulation, ia an 
exceedingly interesting statement of the Manner in which the Japanese 
have sought to bring their legal system into conformity with occidental 
ideas. The method pursued has been a tentative one, the Japanese jurists 
engaged in the reform of the legal methods of the empire believing that 
it would be better to recognize for the time being certain old and well 
established national customs rather than by seeking to revolutionize 
everything to bring about a popular reaction which might dortonely. 
impair the value and permanence of their work. 

Mr. Hoxumi points out that of the great families of laws the Japanese 
derive theirs from the Qhinese. Chinese civilization was introduced into 
the country in the year 646 A. D., and abopt fifty years later a code was 
drawn up and promulgated based upon Chinese moral philosophy, together 
with the pustom of ancestor worship and the feudal system. This code, 
with certain modifications, continued in use from the year 701 A. D. until 
the latter part of the nineteenth century, and naturally the continued 

- existence of legal practices for over a thousand years was a factor which 
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could not be entirely ignored when che time came for making a change. 

Perhaps the change was made easier by the fact that prior to the resto- 
ration of the Emperor, in 1868, it was not believed that the publication of 
lass was an essential method. On the contrary, most of the laws, parti- 
cularly the criminal code, were kept in strict secrecy. They were all in 
manuscript, and were neither allowed to be printed nor published. None 
but the judges and officials who were charged with the duty of carrying the 
laws into effect were allowed to read the codes and the records of the 
judicial precedents. This was in accordance with the general oriental 
idea of the duties of the people. It was not expected that they 
were. to obey laws, but rather to obey the commands of those 
who were holding official positions over them. If the people were 
permitted to read the oode of laws compelling them to do this 
or prohibiting them from doing that, it would quickly build up in 
their minds the belief that in those things which the law did not require 
of them or forbid them to do they were at liberty to exercise their own 
will, and inthis respect could be fairly said to be masters of themselves, 
This notion of individual: independence was something entirely foreign 
to the old oriental idea of government, which was and is that the subject 
must at all times be ready to do what those in authority over him 
may oonsider desirable. When the new preliminary oode drawn up 
from Roman precedents, was established in Japan, the imperial 
proclamation which was prefixed to it asserted that His Majesty enjoined 
his officials to observe the rules of the code, this being in accordance with 
traditional methods. When, Idter on, a second code was adopted, the 
proclamation read that the Emperor’s subjects, as well as his officials, were 
commanded to obey it, and in the same year, 1873, it was declared that 
“henceforth every law shall, on. its promulgation, be posted up in conyeni« 
ent places during thirty days, for the information of the people,” thus 
making it evident to the Japanese that their government thenceforth was 
to be one of laws and not of men, 

One of the great problems which the drafter& of the Japanese codé had to 
meet and solve was the Pegal condition of women in the empire. Prior to 
the introduction of Ohinese civilization the women in Japan seem to have 
occupied a considerably higher place than after that time but both Buddhism 
and feudalism contributed to place anf keep women in a state of dependens 
oy. The Ohinese doctrine of “The Three Obedionces” was enforced, which— 
‘In child-hood a female must be subject to her father; in youth to her 
husband; when her lord is dead to her sons.” Under this rule a woman 
in Japan had no legal rights which her father, husband or sons were bound 
to respect. Her husband could divorce her at any time, but the wife had 
no legal right on any ground to demand divorce from her husband. To 
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bring an action against a husband or to give information of a crime 
against him was itself considered a grave offence. Such property as she 
might have at the time of her marriage went entirely to her husband. 

In desling with this question the compilers of the code jumped over 
intermediate conditions and established legal rights for women similar to 
those which sre to be found in the most advanced countries of the western 
world. Unless in a contract made prior to marriage different provision 
is arranged for, the property belonging to a wife at the time of marriage or 
acquired after marriage in her own name is, in Japan, her separate property 
to use as sho sees fit. She can exercise parental authority over her child- 
ren if her husband is dead, which she could not do before, and if she is un- 
married there is no distinction made between the legal rights which she 
and a male citizen of Japan can enjoy. The only qualification of the civil 
code is one which places certain restraints upon the common domestic 
life of husband and wife when the interests of the husband and wife may 
conflict. In the matter of divorce, within the new limits laid down the 
woman has the same right of regaining her independence that is accorded 
to a man. 

One Japanese custom that the code maintains is the maintenance of the 
house, which is to quite an extent a survival of the old clan system where 
the chief was recognised as the head of the family, ftom whose commands 
there could be no appeal. The house, so-called, in Japan was not greatly 
different from the family made up of kindred, for the reason that while 
relationship waa the basis of the house it was apparently intended to 
maintain the worship of illustrious ancestors, hence the maintenance of a 
house was often brought about by the adoption of those who were in no 
way related to its members, Under tho old Japanese system the head of the 
house, who was commonly the oldest male in descent, had entire control of 
all the property of the members of house and of their earnings. They were 
not permitted to engage in any occupation, to become married, to go on 
journeys except by his permission. These rights the new code has very 

materially restricted. The unit of the state in Japan is still the family 
rather than the individual, but as a means of preparing for disintegration 
the powers of the head of the house now consist of certain rights at the 
time when ancestor worship takes place, with a certain degree of control 
over the marriage of subgrdinate members. The property owned by a house 
member if now his own, and while formerly-at his death it went to the 
head of the house, at the present time it goes to his nearest descendants 
equally, whether they are male or female, and whether they are or are not 
members of the same house that he was connectdd with. It is believed that 
in this way s gradual disintegration can be brought about in this, one of 
the oldest” Japanese family customs, while the acoording to woman of all 
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logal rights is also destined to revolutionize the social conditions of th 
country.—-rphangs 


: An old přinoiple newly applied. 
T HZ principal that’“a man’s house is his castle” dates back at least 
to the days of Justinian, and‘there has probably never been a period 
of time since when the principle was not recognized. Said the great Pitt: 
“ The poorest man may in this cottage bid defiance to all the forces of the 
Orown. It may be frail; its roof may ahake; the wind may blow through 
it ; the storms may enter; the rain may enter—but the King of England 
cannot enter. All his forces dare not pass the threshold of the ruined 
tenement.” The framers of the United States Constitution perpetuated this 
principle for all time in this country when they declared that “the right 
of the poople to be secure in their persons, houses, papers and effects, 
against unreasonable searches and seixures, shall not be violated.” 

The principle may be said to be a natural one. The belief in the right 
of security in one’s own house is instinctive. It does not need to be drilled 
into the mind of even the most’ ordinary and ignorant citizen, at least 
when he is the one intruded upon rather than the intruder. Man, as a 
human being, has ever been ready to resent and resist trespass within his 
habitation. In just what manner attempts at invasion of this: kind haye 
been resisted in times past, muet, of course, be left to the imagination. We 
can picture, however, the humble citizen standing guard at his threshold 
with various weapons. Accordimg to the era in which he lived, the weapon 
may have been the staff, the pike or halberd, the sword, the blunderbuss, 
the pistol, or even the fire poker. In this country, and at the present time, 
however, we are nothing if not progressive. When we do anything, we do 
it in a modern way. lt is not surprising, therefore, in view of the fact 
that baseball is a national institution, that the baseball bat should have . 
come to be recognised and adopted as the proper weapon of defense against 
unwarrantable intrusion in a private dwelling. True, the only recorded 
instance of such an instrument being used shows the idea to have emanat- 
edfrom the brain of one of our humblest citizens, viz. an old colored 
woman, But we should not quarrel with the origin of the practice, for 
practice it is very likely to become. ‘et us instead read the story with 
interest as it is related to us by one of our Btate dourts (State v. Goode, 130 
N. Oar. 651). “Two strangers, one of them a white man, came to the 
defendant’s home; she invited the latter in politely, and gave him her 
rocking chair; without showing any credentials, he demands pay for her 
bedstead; upon her saying she had no money and asking him to wait till 
her husband came, the prosecutor jumpa up violently, and swearing he 
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would take the bedstead or go to holl trying, he throws her tablecloth afd 
underskirt on the floor. She tells him to let her things alone. As she was 
ironing, „presumably those things were freshly washed and nicely starched 
and ironed, and he must have known that tð throw them on the flobr 
would rouse her ire. Thon he laid his profane hands on tho paraphernalia 
of her bed and began to throw back the Sedclothes and to lift the mattress, 
all of which would speedily have gone, of course, upon the floor. The 
defendant would not have been a woman if she had stood that. She seised 
her little boy’s baseball bat and told him to let her things alone and leave 
the house, when he squared off at her, drawing back his fist, and called her 
‘a damned fool,’ whereupon very naturally she batted the back of his head. 
It was probably a ‘left-flelder,’ for the prosecutor soon after left that field. 
The counsel for the proscoutor tells us he left because he did not wish to 
provoke a diffloulty. It is doubtful if he could do more io provoke a woman, 
which is sometimes worse, and it would seem that he left rather than to 
collect another instalment on the batting. The woman was in her own 
house. If her evidence is true, and it must be so taken on this appeal, she 
treated the prosecutor politely, and he returned her politeness by swearing, ` 
throwing her things on the floor, throwing back the bedclothes and 
mattresa, and avowing his intention to carry off her bedstead, at the direst 
- hazard'to his soul, and drawing back his fist at her, and cursing her when 
again told to desist. It cannot be said, as a matter of law, with two men 
against her, and in her own house, she used excessive force in protecting 
her person, her home, and her property. |n view of his violent conduct 
and language, and refusal to behave or to leave, could she have secured 
her rights in her own home or his departure by the use of less force?! 
Could she with safety to her person have laid hands on him more gently? 
If, on another trial, the evidence being the same, it shall be held that this 
was excessive force, a jury must so declare it. This court cannot.” 

The oourt then stated the principle to which we have referred, and after 
citing Coke and others in support thereof, continued: “The old colored 
woman knew naught of legal lore, but she had an instinctive sense of ber 
rights, and, by means of the wooden wand touched to the back of wit- 
ness’s head, she communicated electrically to his brain the same con- 
ception more effectually than if she had read to him the above oita- 
tions. This home was a, humble one; the bedstead on which defendant 
slept may not have been fully paid for; but the prosecutor had no right to 
enter that home and misbehave, or refuse to leave when ordered out, still 
less to carry off any property therefrom, unless he had been an officer with 
a legal precept so to do, and the oooupant of that home had the tight to 
use sufficient force to make him leave and to abandon his attempt to carry 
off the bedstead, and to stop his handling of the other property—in short, to 
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make him ‘leave her things alone,’ as.the defendant repeatedly told him 
to do.” 

Thus, then, do we find an old principle newly applied. And though, in 
austaining this old woman’s right to defend her home and her property, the 
court has wandered somewhat into the realm of humor, with a consequent 
effect upon our own view of the matter, as must have been slready noted, 
yet we cannot read this decision without a feeling of deep gratification. 
For, says the court in conclusion, “suppose this defendant had been white, 
and the prosecutor a negro man. The law is impartial, and extends the 
same protection to all alike. "—Law Notes. 
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Burge’e Commentaries on Colonial and Foreign Laws. Five Volumes. New 
‘Edition by A. W. Renzon, Bar-at-Law, Puisne Justice of the Supreme 
Court of Ceylon, and G. G. PRILLIMORE, B. 0. L., Bar-at-Law. Lompon: 
Sweet and Maxwell, Ltd., 3, Ohanoery Lane, W. 0.1907. Roy. 8 vo. 
Vol. I, pages xxxymi and 420, 

WE reviewed in the last number this volume which is published sepa-. 
-rately under the title of “Oolonial Laws and Oourts” ag it is likely to be 
useful toa larger number ofreaders than the remaining four volumes, 
As we then said it was the object of the author to bring together those 
systems of colonial and foreig jurisprudence which constituted a considers 
able part of the law administered by the Judicial Committee of the Privy 
Council. It is after full fifty years that this edition of Burge’s Commentaries 
sees the light of day. The changes that have since taken place in the 
laws enforced in the British Empire are far and wide. The learned 
.authors of the present edition had almost an uphill work to.do, Very little 
of the old matter could be of much use to them. They had almost to re-cast 
this volume with the assistance of men possessing special knowledge of 
different legal syetema*existing in the British Empire, and we feel bound to 
say that it will be extremely useful to those who wish to have an insight 
into those systema. 


ome seem 
The Ourrent Indeo.—A monthly Legal Publicafion, Annual Subsoription 
Rs. 6. TatontNopoty: The Lawyers’ Companion Office, Madhwa Vilas, 
Teppakulam, . ' 
Tus number is the six-monthly digest of cases reported in all the serieg 
of Law Repdrts existing in British India. The utility of this publication 
isnot fully known to many practitionors. The Current Index not only 
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‘supplies every month a digest of oases decided by tho highest Courts én 

different provinces in British India, but it also gives a six-monthly and 

an annual digest. At the end of every six and twelve months the subscriber 

to the Ourrent Index is not put to the necessity of wading through evem 

monthly part to find out a reference, but has simply to go through one 
consolidated number, giving the go-by tọ all others. 
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[ Ths important ones will be fully reported hereafter, ] 
A. Od. 


1907 [Oor. Russell Ag. O. J. and Heaton J.] 
“ (S A. No. 808 of 1908, ) 


Seya 
August 3d Makoious prossoution, swit for—Iudgmant of the Magistrats in the prossextion 
Guran- ~~Heidence in the Oioil Suit—Kuidenos Act (1 of 1872) Sos. 11, 18, 43. 
OHAND In deciding a sult for damages arising from a maliclous prosecution, the Judge 
v, treated the judgment of the Magistrae and evidence given before the Magistrate 
. Onumian in the prosecution complained Y, as ovidenoe tn the cas, And looking st the 
s judgment of the Magistrate as bng a record of the facts found, the Judge cams to 
the conalnsion that the plaintiff was not present at the time when the alleged 
offence was committed; and decreed the plaintiff's claim, On appeal :— 
Held, that it was not permisible to the Judge to utili the judgment of she 
Magistrate in the way he did: and that a43,18o0r11 of ths Evidenos Act 1873 
i did not apply to the case. 
The law applicable in India with regard to mits for maliclous proseution is the 
mame as was laid down in ths case of Abraih v. North Kasters Raitway Oo. 





A O0. J. [Cor. Chandavarkar and Heaton JJ. | 
1907 . (8. A. No. 681 of 1906.) 


Boptember 9 Hindu Law—Widow—Morigage by Hindu widow—No legal ascsssity—Mortgages 
pennn sponding money Jor repairs on the mortgaged property—Reversioner swing to recover 
VIBHUKAN- the property not bownd to pay the monsy—Mortgages ocanct be allowsd to remove tha 
DAB house built by him on the property, 
Ore The money spent by aemortgages in repairs of the property which is mortgaged to 
Japar him by a Hindn widow withont any legal necesalty justified by Hindu Law, cannot Be 
eee recovered by him from the reversioner who sues on the widow's death to recover the 
possession of the property. 
If the mortgages has erected a building on the property, he cannot claim a right to 
remove the building, before he is mado to hand over the possession of the property to the 
reveraioner, Vinay@trao v., Stared Promfi Jwan v. Haji Oassum (2); 
“and Narayan v, Bholagir (8); distinguished, 








Deeres reversed, 
Mr. L., A. Shah, for the appellant. 
Mr. E. N. Royafi, for ths respondent. í 
(1) (1907) 9 Bom, L. R. 404. (2) (1895) L L. R. 30 Bom. 398, 
° (8) (1869) 6 Bom, H. O, 4.G a. 80, 
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e [Oor. Ohdndavarkar and Heaton J. J.) 1907 
(8, A. No. 716 of 1906. ) ‘ ` 

Hisis Low—Sescsesion—Mother succeeding to ker aon takos limitod estate— £ 


— 


Funeral copenses of mothor are a charge upon son's ostate—-Mother’s stridhaa sot WisBHUKAI* 


ibla to pay thom, DAS 

Under Hindu Law, a mother moosedlng as heir to her eon takes only a limited v. 

estate, ry y Bar 
Narsappa v. Sakharam (1) followed. PARVATI 


The dnty of performing the funeral ceremonies of a mother ( literally, offering the 
funeral oblations, pixda dara) is laid down as'a religious injunction binding ber 
won in absolute terme by the Hindu Law. The duty being laid upon him as her 
won Independant of any assets left by her, ho is bound to discharge itas a sacred 
obligation attaching to sunship. If he dies doring her life-time, the funèral expenses 
of the mother, have to be defrayed out of his property: and not ont of her stridhan. 
* According to Viynansshwara where an act is directed to be dons and ths omiedon 
to do it is stated to be sinfal, the direction imposes upon the pdreon directed an im- 
perative and absolute obligation to do the act, 





Mr. L, A. Shah, for the appellant. 
The Hon, Mr, GQ. E. Parekh, for the respondent, 
[ Cor. Chandavarkar dnd Knight JJ. ] A. OS. 
(5. A. Mo, 601 gf 1908). 1907 : 


Indian Contract Act ( IX of 187%), 880, 16, Bi: 1c AEE toavoaed Soptonter 5 
_ by a person in urgent need of monty— Lender imposing terms on ths loan—Promiss to s 
pay time-barred debt with ixterest—-Unccuscionable bargaias—Fraxd—Ooercion. Gaus 
Under s. 16 ol. 1 of the Indian Contract Act 1873, where two persons enter intoa NARAYAN 
contract, firs. there must be mibalsting between them some relation of the kind v. 
described in the clause ; and, eoondly, the dominating position arising out of that VISHNU 
ee ee en ae aa 
advantage over the other party. 
Where a man, who is in urgent need of money on account of his poverty and 
_ pecuniary difficulties, aske for a loan from another, that other is in one mnæ in a 
position to dominate the will of the former by proposing his own terms and getting 
the borrower to agree to them. The borrower’s necesslty is in such cases the measure 
of the terms agroed to, That is a feature of every contract of money: lending, where 
the borrower is a man without credit and the lender is acposing his money 
ePnsiderable risk. But that is got the vague kind of relation and domination conten 
plated by the plain terms of cl. 1 af s. 16 of the Indian Oontract Act, 1872, 
There are well-known relations such as those of guardian and ward, father and 
son, patient and medical adviser, solicitay and alfont, trustee and oestul que trast’ and 
the like, which plainly fall within ol, 1, « 16 ofthe Indian Contract Act, 187% 
Where no mush specific relations exist and tho parties are atearm’s length being, 
strangers, undue influence may be exerted but its existence must be proved by evidence 
and in such cases, the nature of the benefit, ar the age, oapactty, or health, of the party 
on whom the undue influence is alleged to have been exerted are of great 
importance, In short, the test is, ponfidenco reposed by ome party and betrayed by the 
other, which means that there must be an element of fraud or coercion, under ether 
of whioh the acta constituting undoe influencs must rango themselyes, 


” (1) (1869) 6 Bom, HL G, 215, 
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The term “unfalr advantage” in ol, 1 of m 16 of the Indian -Contract Act 1873, Js 
used as meaning an advantage obtained by merightsous means, 
A promise to pay a time-barred debt is valid. The same principle eee. 
promise to pay such a debt with interest. 
d iA Gens of aay w hak etai a oae ne a a a 
not legal, obligations, unless it was proved that the defendant was ‘forced, tricked or 
‘ misled {nto it by the plaintif by means of fraud, using that word not merely in the 
restricted nw of actual deceit butin fhe larger snm of an unconscientious ise of 
power arising out of certain clrowmstances and conditions and showing that the 
defendant being victimised by the plaintifs unfalr and improper conduet was unable 
to understand what he was doing. 
Mr, 0. A. Bals for the appellant 
Mr. N, M. Samarth for the respondent, 


A. 0. Jy [ Oor. Macleod J. ] 
as > (0. 0. J, Suit No. 914 of 1907 
Soutamber 5, _Ooriracè Aet (IX of 1873), Soc, 16—Undus iniusnos—Unoonscionable bargains— 
oy Contract vordable. ; 
Onwrsiga To rendera contract voldable on ths ground of undue inflrencé, there must be 
MOOLOHAND evidence of undus influence as required byw. 16 of the Indian Contract Act. A high 
D. rats of interest which makes the bargain a hard andunconsclonable one which 
Lr. B. H. would indure s Court of Equity to give relief is not by itself suficient ovidenos of undue 
Wair- infuno. There must be additional circumstances. When there ls evidence of such 
CHURCH additional slroumstances they should be considered In the light of justice and equity. 
‘Where the parties to the transaction are noton an equal footing, when it appears 
that the borrower was not aware of the real nature of ths bargain, so that he put his 
signature to a document which in fact imposes very different terms to those appearing ` 
on the faos of it, where the actual rata of interest is many tinwes higher than what 
appears on the document, where the borrower when preascd for paymentfor what 
appears dus on such a document has to rffew on still more exorbitant terms—all 
these are additional cirowmstances axfilelent to make out a prima facis caso of undue 
Infisenoe so as to throw the onus on the lender to disprove it, 
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(Continuad from pe 264) 
toa u? Raa’ (To return, on inheriting property on the death of father, 
double the amount of loan advanced) are the transactions which a Oourt of 
Aes Equity looks upon with the greatest displeasure. Post obit 
"bonds, which at one time had grown intoa traffic in England, 
have always been discouraged by it. Not that any punishment or penalty 
attaches to such a contract, not that such a contract has ever been declared 
void as against public policy, theugh there is some element of public policy 
in the reason of the relief against them; yet “this infamous kind of trade 
and circumvention ought by all means to be suppressed; the Star Chamber 
used to punish it, and this Oourt did always relieve against it. No 
family can be safe if this be suffered” (g). The reason, the doctrine, and 
the extent of the relief against them are the same as those of the transac- 
tions with heirs expectant, and whatever is stated on the subject of deal- 
ings with expectant heirs a fortiori applies to them. In Borney v. Pid (r), 
the plaintiff had borrowed money from various persons and was involved 
in debt to the extent of about 50,000 or # 60,000 on securities by some 
of which he was to pay five for one after his father’s death, who was infirm 
and kept alive by art. Lord Nottingham relieved him from all the trans- 
actions, except one, on payment of the original sums advanced, potwith- 
standing that he was of full age at the time. The one which he did not 
relieve was for # 5000 in consideration of 2000 advanced, on the ground 
that “it was in the time of the father’s health, three years before, and upon 
enpress agreement to lose the principal if the son died in the life of his 


(g) (1880) Bernoy v. Fit, p Swan. 148, note, (r) Ibid, : 


per Lord Nottingham. ° 
7 35 ae 


tr 
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father, which differed it from all the other cases.” But on a rehearing 
before Lord Chancellor Jefferys, the decree of Lord Nottingham was dis 
charged and the defendant got only the original sum with interest, The 
Lord Chancellor observed that the fact that thbre was an express agrdb~ 
ment to lose the money only showed that the defendant knew that the 
transaction was unconscionable (8). If Ourwyn v. Milner (t), the sum 
advanced was 500 in consideration of repaying £ 1000, if the borrower 
survived his father and father-in-law, but if he died before either of them, 
the lender was to lose the #500. And relief was given against this transe 
action. In Bowes v: Heaps (u), a bargain to pay four times the money 
advanced, vis. & 10,000, on the death of the plaintiff's brother without male 
issue, was set aside, although the defendant had not entrapped the plain- 
tiff into the bargain but the plaintiff had sent the proposal in the market. 
In Evans v. Chesshire (v), Lord Eldon L. O., dealing with a post obit bond, 
says that he should take up the case“ on that broad general principle 
which the Court had always acted on; namely, that it will watch, with a 
most jealous eye, and will scrutinixe with the utmost severity of attention, 
every circumstance in each case brought before it, where it appears that a 
party has been dealing with a distressed person for his expectancies, ” In 
Bernal v. Marquis of Donegal (w), the defendant, being indebted to the 
plaintiff gave him four post obit bonds of the several sums of Æ 24,000, 
£12,000, £500 and £10,000, each being worth twice the amount either actual- 
ly advanced to him or advanced to others for the use of the Marquis with 
hig consent, and conditioned for payment pn his father’s death. The House 
‘of Lords held that relief should be given sgainst all the bonds, but only on 
the condition that they should stand securities for the actual sums advance 
ed to the Marquis, or to others for his use and with his consent, and ine 
terest at the rate of 5 per cent, per annum from the respective dates uf the 
bonds. i f 
But, as stated above, post-obié bonds are not wholly invalid, although 
they are strictly examined py the Oourt (w) and they will not be canoelled 
but will stand good for principal and reasonable interest (g) ; 
and they were held not to be impeacheable for uspry while the 
usury laws were in force (s), because the reward being not for 
the ‘forbearance’, as the word was ysed inthe usury laws, but for the risk 
(a); and the relief was not given against them in Baty v. Lloyd (b). A 
(a) 2 Vern. 14, 1 P.W, 812, 2 Bep. in Ch, 396. (y) Bernal v, Marquis of Doxogel, (1815) 3 


Post-obtte 
continued. 


(ë) 3, P, W, 292 n. Dow: 183, H, Is 

(w) (1814) 8 Vos, & B. 117 (2) Wharton v. May, (1199) & Væ 97. 

(0) 3 Vos, Ben. 800, (a) Ear? of Chesterfield v. Sir Abrdham 
(w) (1815) 3 Dow, 183. Janssen, (1750) TVen Ben. 195, 


(w) (1816) Owrking v, Townshend, 19 Vondt, (b) (1688) 1 Vati 4u °? 
Lord Mldon L, O, 4 g 


xo. 18}. JOURNAL. ' 275. 


pogi-obit bond which is bad in the beginning, is not rendered good by any= 
thing that happens afterwards (0). Post-obits are equally relieved even 
though they may not have been given for actual sums advanced but for 
§90ds sold at extravagant prices on payments of their real value (g), and 
where securities wore jointy given by several young heirs, one’ was not 
made answerable for what others received (e). An account settled and sign- 
ed by an expectant heir for the pudbose of a post-obit security is net oon- 
olusive as between him and the person dealing with him; but the right of 
such an heir to re-open the sccounts does not extend to transactions not of a 
post-obit character forming items in the account (f); and the assignee of a 
post-obit security takes it with notice of all its legal incidents, including 
the right of the reversioner to open settled accounts between himself and 
the original mortgagee; and recitals in a mortgage deed of an account 
settled are not binding on the reversioner even ak against sub-mortgagess 
(g). Postobit bonds by a young man put up to suction-sale by him without 
reserve, were relieved against by Sir John Leach Y. O. (A). 
' But if an expectant heir, after the death of the person on whose expec- 
tations he bargained, confirms the original hard transaction willingly, 
without imposition or pressure, and after having been fully 
RREN informed of his equitable rights, neither he, nor his exe- 
cutora after his death, can claim the relief even in the case 
of a post obté bond (i). But such a confirmation will not disable the person 
so ratifying from claiming relief against a penalty clause contained in 
the contract (f), because the equitable relief against a hard bargain and 
against a penalty proceeds upow different considerations. Such a confirms 
ation will be binding even though the Oourt would have set aside the 
original transaction as being.an unreasonable advantage made of a neces- 
sitous:man in the position of an expectant heir (k). It is not binding if 
given in the life time of the person from whom the debtor had expectations 
and under the same necessity as before, Thus in the case of Wiseman v, 
Beake (l), a man experienced and of mature years but in want of money 
tgok a loan on condition of repaying ten times as much on the death of 
his uncle without mala dasue. After some time, when the debtor had spent 


(6) (1683) Notty. Hil, 1 Vorn. 167, per Sie Jokn Willer O.J.and Burnet J., 1 Atk, 


Jaferys D, 0. ` 301,1 Wils, 286, 1 Wh. and T, L, On 289, 
(d) (1887), BHU v. Price, 1 Vern, 467, e (1784) Cole v. Giddens, 3 P. W, 290, per Lord, 
(0) Ibid, Talbot L, O. , . 

(f) (1863) Tottenham v. G> n, 821. J, Oh, (1810), Bohs v. O'Brien, 1 B, & B, 330, per 

901, per Wood F, 0. Lord Mansers L, O. 

(g) Ibid. i (J) Chesterfield v. Janse, Supra. 
(h) (1881) Foe v. Wright. 6 Madd. 112. (k) Oole v. Gibbons, Supra: 


(4) (1750) Ohestarfcld, Hari of v. Janssen, 2 (H) (1690) 2 Ver, 121, Bee also Baugh v. Price, 
Ves. Sen. 125, par Lord Hardwick L, J, Sir (1752) 1 Wils. 320, : 
Filiam Leo O. da Sir John Strange M, Bq ige s 
e 
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the money, the oredifor exhibited a strange bill to compel the borrower 
either to repay the money lent with interest or to be foreclosed for any. 
‘relief against the bargain; and the debtor elected to stand to the bargains 
admitting that it was fairly made, Hold, that the transaction should be 
‘relieved on payment of the principal and interest notwithstanding the cons 
‘firmation, that “though such bill was exhibited, it was not prosecuted» 
‘but was a contrivance only to double hitch the cheat.” Ratification is not 
binding on the expectant heir if it does not fulfill all the conditions neces= 
sary for its validity. “No valid ratification can be made by a person, 
whose knowledge of the facts of the case is materially defective” (m). If 
the party confirming be ignorant of his right or if his right be concealed 
from him, it ia not binding (n). A confirmation by an expectant heir is 
not binding if he was ignorant of his equitable rights, nor is it binding 
when he was compelled td do s> from pressure (o). “If a gentleman of 
rank, fortune, and honour, under age, in distress, or otherwise, gives a 
bond, and afterwards conceives that he has made a hard bargain, and, 
knowing that the bond is bad, will give a new bond, that will maintain 
the possession of the holder of thesbond, and this act shall be said to be a 
confirmation; but not any act done under the influenee of the former trans. 
action, and the opinion that that bond is good” (p). The same principles 
which impeach the original transaction must destroy also the effect of any 
subsequent confirmation made under the same circumstances (q). Of course, 
if the original transaction is void, it cannot be validated by subsequent 
confirmation (r), 
Confirmation may be express or implied from the conduct (a). If the 
expectant heir, with the knowledge of his rights and after the prosgure 
has been removed, continues to pay the high rate of interest ` 

aaa conAr- and acquiesces in the transaction, he cannot subsequently. 
impeach it, But “scquieecence and ratification must be. 

founded on a full knowledge of the facts, and further it must be in relation 
to a transaction which may be valid in itself and not illegal, and to 
which effect may be given as against the party by his acquiescence and 
adoption of the transaction” (t). Similarly, payment by the expectant 
heir of the whole sum due under the contract amounts to a confirmation 
of it, and he cannot seek relief after the payment, unless the payment 
` (ms) Section 198 of the Indian Contract Aot. © (r) Chesterfield v. Jansson, supra, per Lord 


(n) Cana v, Oana, 1 P. W. 728, p. 727, por Hardwick L. O; Bough v. Price, 1 Wila. 
Lord Macclesfield L. O.; Oole v. Gibson, 1 Vea, 330, (1758), 


Ben, 503, . (2) Section 197 of the Indian Cantraot Act. 
(0) Books v. O’ Brion, Supra. (t) (1887) La Bangus Jacques-Cortier v. La 
(p) (1790) Orowe v. Ballard, 3 "Bro. 0,0, 116 Basques D’Bhpargns sto. 13 App. Cas, 111 

per Lord Thurlow L, 0, P 118, BO ! 

(q) (1886) Sgyery v. Hing, § FL L. O. 637 p 664 : 
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Wes made in ignorance of his rights or under pressure. Though such 


payment may be regarded as payment made under a mistake of law, - 


yət equity has not servilely followed the maxim that ignorance of law 
is no excuse (u). “It is clear that the Court of Ohancery did not allow 

ə fact of repayment to prevent the re-opening of a transaction entered 
into with a borrower whom the deemed from the circumstances of the 
case unable to protect himself,” and compelled the creditor to hand 
` over the excess (v). In Ourwyn v. Milner, Lord King L, 0. gave relief to an 
expectant heir after payment, on the ground that he had paid the money 
under the post obit bond not willingly but from fear of an execution (w} 

Buta confirmation must be distinguished from a compromise. A deed 
of compromise entered into with a view to put an end to a suit by parties 

fully apprised of their rights and acting independently 
| Compromise under the advice of counsel cannot be set aside although 
upon inadequate consideration (æ). 

If the expectant heir unreasonably ia in coming to the Court, 
he will not be given the relief (y) Long delayis a complete bar to 
. every equitable right or felief unless satisfactorily account 

k ed for. But whether there is unreasonable delay or not 
is a question of fact in each case. Mere some delay is no bar to an 
equitable remedy, and there is no rule that auch delay will shift the onua 
of proving the fairness of the transaction on the expectant heir. Length 
of time operates only upon the infirmity attending all human testimony ; 
and “ where witnesses are suffered to die, before the olaim is made, much 
isto be presumed against it 9”. But delay does not begin to run go 
long as the expectant heir is in the same distress or ignorant of his 
rights (a). A person cannot be said to be guilty of unreasonable delay, 
or indeed of any delay at all, if he was not aware of his right to 
question the validity of a transaction(}). And even though he wag 
aware of his rights, delay will not tell against him if he was prevented 
from resorting to the Court through distress. If an expectant heir delays 
till the death of the person on whose expectations he bargained, he is not 
guilty of laches, no matter how long after the bargain the death occurs (w). 
In Gowland v. De Faria (0), Sir William Grant M. R. says:—“ There is I 


(x) Bee Daniell v. Sisolair, (1881)6 App, 48 DeG. F.& J. am. ' 
Cas. 181, £. 0. (s) (1806) Mors v, Royal, 12 hie 355, gor 
| (v) Saunders v. Newbold, [1906] 1 Ch. 360, Lord Erskine L. 0. 

p: 477, per Vaughan Williams L.J., ws alm \a) Rooks v. O Brisa, 1 B. & B. 330 p.342 


ised Botet La J, ak Tx 30: (5) (1836) Savery v. Ring, 5 H. L, O. e27 
(w) 3 P. W. 293, Not O. (#) In Saltar v. Bradshaw, 26 Beav. 161, mle 
(a) (1778) Stephens v. Lord Bateman, 1 was mt aside after forty years; and in Rooks y, 

Bro.0. 0,22 ger Lord Thurlow L, O, O'Brien, 1 Ball & B, 330, after thirty-four, 


(y) Life Asscolttion of Sootland v, Siddett, (0) (1810) 17 Ves. 30, 
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believe no case, in which during the continuance of the same situation, 4n 
` which the party entered into the contract, acquiescence has gone for any 
thing: it has always been presumed, that the same distress, which pressed 
him to dhter into the contract, prevented him.from coming to set it asidg ; 
that itis only when he is relieved from that distress that he can be expected 
to resist the performance of the contracy” 
The leading case on the subject of confirmations by expectant heirs is 
the Earl of Chesterfield v. Sir Abraham Janssen (d). John Spencer, being 
possessed of an income of £ 7000 per annum and being 
pager: hope largely indebted, proposed to borrow Æ 5000 and sent to 
pppoe market a proposal that if any one would lend him £ 5000, he 
heirs. would oblige himself to pay £ 10,000 at or soon after the 
death of his grandmother, the Duchess of Marlborough, from whom he had 
a well-grounded expectation of a great increase of fortune on her death, 
with a condition that if he died before his grandmother the lender was to 
lose his £ 5000. At that time Spencer was a man of thirty but in bad 
health, and his grandmother was seventy-eight and in good health. The 
proposal was rejected by several persons as not sufficiently advantageous. 
It was aleo at first rejected by the defendant but was afterwards accepted 
by him ; and a bond of 2 20,000 conditioned to pay £ 10,000 was given on 
these terms, The grandmother died six years and three months after the 
` transaction, leaving Spencer a large fortune. After her death, Spencer - 
was informed that he could impeach the post obig bond in Equity, but, on 
account of the honourable conduct of the defendant throughout, he refused 
todo so and gave him afresh bond confirming the old one, and asked for a 
short time more to pay up the amount as he was not in a position to pay it 
up at once, The defendant gave him farther time, and Spencer died without 
payment a year and eight months after the death of his grandmother. The 
executors of Spencer brought a bill in Equity, praying to have the bond 
declared void as a usurious transaction or in the alternative for the equit- 
able relief, against an unconscionable bargain with an expectant heir 
dealing on his expectancy, ôn payment of the original sum advanced with 
interest. Held:—First, that the transaction did ndt fall within the scope of 
any of the usury laws, the reward being not for the forbearance but for the 
risk ; secondly, that though the Oourt of Equity has undoubted jurisdiction 
to relieve an unconssiongble bargafn with an expectant heir, and though 
post obit Bonds ought not to be encouraged, yet whether the bargain is 
unreasonable or unconscionable is a question of fact in each case, and their 
Lordships refrained from giving a conclusive opinion whether the oircum- 
stances of the present case made the transactio# uncońsoionable; thirdly, 
that a confirmation by an expectant heir of an unreasonable bargain, 


5 (d) (1750) 2 Ves, Son, 125, Supra. : 


\ 
° 
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without pressure and with knowledge of his rights, is binding on him, : 
and it was binding in the present case; that a temporary inconvenience 
in the immediate payment is not such a pressure as will invalidate a 
cenfirmation particularly inthe absence of any threat of a legal proceeding; 
and, fourthly, that relief must be given in this case against the penalty. 

- In a transaction in which a heayy rate of interest is exacted from an 
expectant heir, no one single circumstance has been held by the Court to 
What creme make ita fair one. Counsel of eminence for the money-lendera 
stances wats have deplored the uncertainty of the doctrine, and have ask- 
presai ead ed the Oourt either to declare these transactions void or to 
fo? — lay down that they will be relieved against in every case on 
payment of the original sum adyanced with five per cont in- 

terest, so that the lender may know where he stands. Some of the great 
Judges have doubted both the reason and the soundness of the doctrine from 
the Bench, and have also doubted whether the doctrine, looking tothe exe 
tent to which it has been carried, is really beneficial to the expectant 
heirs. But still the doctrine is fully recognised that a transaction with ah 
expectant heir, dealing substantially for or on his expectations, either exe 
pressly or presumably to the knowledge of the person dealing with him, 
will be relieved against in every instance, whether the transaction be a 
sale, a mortgage or a simple money-debt, if the Court finds ita hard one 
The doctrine is rendered vague by the refusal of the Court to lay down any 
single circumstance or any set of circumstances that will make the trans“ 
action righteous. The age of the expectant heir has been held not to 
make any or much difference (6). The fact that he fully understood the 
transaction and was educated and intelligent did not prevent the Court 
from giving relief. The fact that he acted under the advice of counsel and 
solicitors and that the transaction was conducted through them is no bar 
to the relief (f) That the lender was to get only twice the’ amount 
actually advanced and not more does not much help him (g); and it is not 
necesssry for expectant heirs to prove that they were in distressed 
circumstances, because the Court presumes that from their position and 
from inadequate consideration which they receive (A). An, express agrees 
ment that the lender is to lose everything if the expectant heir die in the 
life-time of the person on whose expectations he bargained, thereby in: 
creasing the risk of the lender, does fot favour ehis case, but makes it 
Worse, because that fact only shows the knowledge of the lender* that the 


(8) (1818) Davis v. The Duke of Mariborough, v, Fits Roy, 3 P. Wms 131. 


8 Hwan. 108, pp: 143 & 163, (£1818) Bernal V. Marquis of Donegal, 3 
(1731) Gould v. Oksan, 4 Bro. P. C. 198. Dow. 133. 
(1875) Beynon v, Oook, La B, 10 Ch, 380 (g) Ibid. 
v. Grifftth, 1 P. W. 310. (X) (1866) Borgon v. Fitok, 35 Boay, 570, 


(1690) Wiseman v. Beak, 3 Vortul3L Osmond š 
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transaction was unconscionable (4). The Court has never held that a bargain 


“depending on the contingency of death without issue, thereby further: 


increasing the risk, is wholly out of its reach (f); nor is it out of its reach 
if the lexfder was to lose all in case the borrower survived either of the twe 
persons, his father and father-in-law (k); nor when the person on whose 
death depended the contingency was in gpod health on the date of the trans 
action (l); nor the fact that the expectant heir died shortly after him, showing 
the risk which the lender ran (m). A transaction in which the lender is not 
guilty of any circumvention or practice is not unimpeacheable (n). The fact 
that the lender did not entrap him into the bargain, or the fact that the 
borrower sent the proposal to the market, is not of great importance, bee 
cause “the lenders of money always took great care that the first proposi- 
tion should be detailed as goming from the borrower, or distressed man ” (0) ; 
even though it appears that he could not procure a better bargain for a. 
long time (p). “It is not, however,” saya Sir William Grant M. R, “every 
bargain which distress may induce one man to offer that another is at 
liberty to accept. The mere absence of fraud does not necessarily decide upon 
the validity of the transaction, as is proved by many cases, from Berney Y. 
Pitt (q) down to Gwynne v. Heaton (r). In the latter Lord Thurlow says, the 
defendant is not charged with misleading the plaintiff's judgment, or tam" 
pering with his poverty. In that cage too, as in this, the bargain had been 
hawked about, and offered to many persons. That Lord Thurlow says, only 
shows the distress of the borrower” (e). Let us finiah this subject with the 
words of the same learned judge in Peacock AG Evana (t):—“ To that class of 
persons (i. e. expectant heirs) this Court seems to have extended a degree of 


protection, approaching nearly to an incapacity to bind themselves by any 
contract.” 
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(1) (1680) Berney v. Al#,9 Vern. 14, 2 Swan, (0) Evans v. Ohasshire, 3 Vea, Sen. 300, p, 308. 

142, note; Nott v. MH, 1 Vern. 167. per Lard Eldon L. 0.; (1814), Bows v. Heaps 
(J) (1690), Wiseman y. Boak, 2 Vern. 121.@ 3 Ven & B, 117, 

Lord Ardglasse v. Muschomp, d Vern 287. (p) (1781) Gould v. Oxeden, 4 Bro. P. O. 198 

Barnadistan %. Tingwood, 2 Atk. 183. (1814), (q) (1680) 4 Ch. Rep, 398. 


Bowes v. Hoaps, 3 Ves. & Be 117, (r) 1 Bro, 0. 0, 1. 
(k) Oxrwyn v. Milner, 3 P. W. 2393, note. (8) (1814) Bowes v. Heaps, 3 Ves, & B. 119. 
(1) Bornoy v. Pitt, Supra. (2) (1809) 35 Vos, 512, Ses Gwyzas y. Hoatom 
(m) (1750) Chesterfield v, Janssen, 2 Vox. 1 Bro O. O. L, where Lord Thurlow treats 
Ben, 125, expectant heirs as if they are*in‘the mame alta” 
(») (1680) . Berasy v. Pit, 3 ooh, 14, — ation as infant. . 


‘a Bwan. 143, Note, 


fio, 18] sobnwak, dst 
< > P 
, RECENT ENGLISH CASES. 


-  MYINTENANOR oF Surr— Charity induced by religious sympathy—Com- 
mon Interest. Although .there is an inducement based on & common 
religious belief which leads a rich person out of charity to assist a poor 
one in defending a suit, the assistance given is none the less charitable, 
and the case falls within the specific. exception from the law against 
maintenance established by the authorities founded on the interest 
arising out of charity. Holden v. Thompeon (1907, 2 K. B. 489). 

NueuicEnce—Infant—Duty to inatruct—Delegation of duty— Fore- 
man—Negligencs—Common employment—Liability of master—Dangerous 
employment. The plaintiff, a girl fifteen years old, was employed in the 
defendants’ cartridge factory in the work of teating the gauge of loaded 
cartridges. She worked under a forewoman, whose duty it was to give her 
proper instructions and warning as to the dangerous nature of the work, 
and in consequence of the forewoman’s negligent failure to do so the 
plaintif caused the cartridge to explode, thereby sustaining personal in- 
juries, in respect of which she sued the defendants:—Held, that the doctrine 
of common employment applied and the defendants were not liable, 
because, although thore is a duty on an employer to give instructions 
to a young or inexperienced person employed by him in dengerous work, 
that duty isone which may be delegated by him toa foreman, and the 
negligence of the foreman isa risk which a fellow-servant, even though 
an infant, takes upon himself. Oribb v. Kynooh, Ld. (1907, 2 K. B. 548). 

Ruoxtver—Partition action —-Sals by mortgages with sanction of Court— 

Purchase by reosiver without sdnotion. A receiver appointed by the Court 
cannot purchase the property of which he is receiver without the sanction 
of the Court, even where the sale is made, not under a decree in the action, 
but by a mortgagee selling with leave outside the action. Nugent v. Nugent 
(1907, 2 Ch. 292). : 


. GLEANINGS. 


eee e 


f Actions for Injuries from Fright. 


IMIDITY and weakness have be&n conspicuously exhibited by the 
courts in the treatment of tases in which recovery has been*sought for 
injuries resulting from fright. The established principles of the law un- 
mistakably sustain a right of action for physical injuries resulting from 
negligence or other tort; none the less clearly because those physical 
injuries conejst of a wrecked nervous system than if they consist of broken 
bones. Injuries of the former class are often greater beyond all comparison. 
7 86 i 
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„than those of the latter, To deny recovery against one whose wilful ®r 
negligent tort has so terribly frightened a person as to cause hia death, or 
leave him through life a suffering and helpless wreck, and permit ff re~ 
covery for oxactly the same wrong which rasults, instead, in a broken 
finger, is a travesty upon justice. The reasoning which can lead to such a 
result must be cogent indeed if it shall je entitled to respect. 

All the decisions are agreed that mere fright which does not result in any 
traceable injuries to the physical system does not constitute in itself the basis 
of a cause of action. These cases may reasonably stand on the thoory that 
there is nodamage sufficient lo require a remedy. On the other hand, all the 
cases agree that for a wilful tort the wrongdoer may be held responsible for 
such physical injuries aa may result from a fright that his wrong has 
caused. Yet, at the same time, most of the courts have denied recovery in 
exactly the same class of cases if the wrongdoer was merely negligent, and 

not wilful. Nevertheless, some, if notall, of the reasons for sustaining 
such actions for fright Poues by wilful tort apply to those for fright caused 
by negligence, 

There are three somewhat clearly defined theories on which the various 
courts have based their decisions against recovery for physical injuries due 
to fright which was caused by negligence. The first of these is that, 
inasmueh as there is no right of action for fright alone, there cannot be any 
for the consequences of fright. This is stated as if it were a matter of 
course in Mitchell v. Rochester R. Co., 151 N. Y. 107,34 L.R. A. 781, 56 
Am, St. Rep. 604,45 N. E. 354, where the Court says: “Assuming that 
fright cannot form the basis of an action, 1t is obvious that no recovery 
can be had for injuries resulting therefrom. That the result may be nervous 
disease, blindness, insanity, or even a miscarriage, in no way changes the 
principle. These results merely show the degree of fright, or the extent of 
the damages.” But the only sound reason why a right of action cannot be 
had for fright alone is the lack of any very real damage, so that when 
there are added to the mere unpleasantness of being frightened serious 
physical injuries of the greatest magnitude, to say that there can be yo 
recovery for these because there could be none for*the mere sensation of 
being frightened does not seem to be an obvious conclusion. This is entirely 
to misconceive the situation, and treat the fright, which is but a link in 
the chain of causation, as the foundafion of the cause of action, and regard 
the physical injury, which ‘is the real basis of the action, merely as evidence 
of the degree of the fright. The remedy sought is for the injury sustained ; 
and, where serious impairment of health and strength, and possibly a 
complete wrocking of the nervous system, has restiited, this is the injury 
for which action is brought. These injuries are not an incident of the 
fright, though the fright may be an incident of the injuries. Qlear and 
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cogent reasoning on the subject appears in the opinion of Kennedy J. in, 
the case of Dulieu v, White, [1901] 2 K. B. 669, where, in discussing 
the Qheory which denies an action for the resu'ts of fright because there 
cgn be none for fright alone he saya: “ With all respect to thé icarned 
judges who have so held, I feel a difficulty in following this reasoning; ” 
pointing out that damage is an esgontial element in a right of action for 
negligence, and that an action may not be based on fright if it is “only an 
unpleasant emotion of more or leas transient duration.” He concludes that, 
if “the fear is proved to have naturally and. directly produced physical 
effects, so that the ill results of the negligence which caused the fear are as 
measurable in damages as the same results would be if they arose from an 
actual impact, why should not an action for those damages lie just as well 
as it lies where there has been an actual impact?” He also says that 
“ direct bodily impact is, without resulting damage, as insufficient a ground 
of legal claim as the infliction of fright’? There is as much reason in 
saying that, since there can be no cause of action based on mere bodily 
impact, there can be none for the serious damages-which may result from 
the impact, as there is in saying that, since, there can be no damages for 
mere fright, there can be none for the physical consequences of the fright 
To say either is very strangely to misoonceive the relation of the element 
of fright or impact which is a mere incident. in the occurrence to tee real 
injuries which constitute the basis of the action. 

Another theory often advanced by the courts is that the damages to the 
physical. system caused by fright are too remote to constitute the basis of 
an action for causing the fright: But, with all deference for the learned 

judges who have advanced this argument, it deserves little respect. Every 
man of ordinary intelligence knows, either from his own personal exe 
perience, or from the observations of everyday life, that fright is one of 
the most potent causes of serious physical injuries. ‘The court might well 
take judicial notice as a matter of common knowledge, as Thompson well 
declares in his work on Negligence, vol. 1, sec. 156, that such an injury as 
migoarriage ia likely to result from a severe fright or nervous shock, yet 
case after case has been decided in respect to this very case of miscarriage, 
denying that it was a proximate result of the negligence which caused the 
fright. There seems to be an agsumption in this reasoning that the fright, 
instead of being a mere incident or liff—k in the chain of causation, is an 
intervening and independent cause which breaks the chain. To state the 
assumption in words sufficiently answers it. No court will deny that the 
proximate cause of a disaster may operate through successive instruments. 
The question is, Was there Sa unbroken connection or continuous operation 
between the wrongful act and the injury? It is decided, and no court would 
decide otherwise, that e man who frightens @ horse, causing a runaway, ig 

e 


m* 


a 


kae 


284° l THE BOMBAY LAW REPORTER, (vou. rx, 


„liable for injury to person or property, done by the horse as a result. The 


fright of the horse is not held to be an independent, intervening cause 
between the wrongdoer’s act and the injury sustained. Yet, absyfdly 
enough, some of the courts hold that fright is sach an intervening, indepey~ 
dent cause when the fright is not that of a horse, but that of the very 
person injured. r 

A third reason for denying recovery in these actions for physical in» 
juries caused by fright is that of expediency or publio policy because of 


-the danger of fictitious or speculative claims, if it be admitted that any 


such cause of action can be entertained. Jt ought to be humiliat- 
ing to any court. to deny a clear case of justice for fear that 
some one might bring action for an unjust claim. If it is conceivable, how- 
ever, that the dangers to the public might be so great that even a just 
cause of action should be rejected, all will agree that this should be done 
with great hesitation. It ought not to be necessary to urge upon the courts 
that justice ia the highest consideration, in their department of govern- 
ment at least. To leave á palpable and serious wrong unremedied solely 
because of the fear that some evil-minded person may in some other case 
impose upon the Oourt is a confession of the breaking down of the system 
of justice. In this matter no such confession seams to be necessary. Every 


” day thf courts are sustaining claims of identically ths same nature as 


those which they reject. Not only do they, without a dissenting voice, 
sustain actions for injuries resulting from fright where the wrongdoer was 
not merely negligent, but wilful, but, even as against negligent wrongdoers, 
they are constantly sustaining recoveries for injuries resulting from fright, 
if there is something, however infinitesimal, in the nature of bodily impact 
which can be seized upon ase peg on which to hang the substantial 
recovery for the results of fright, A wagon is struck by a car and pushed 
along a little distance, and this is held to constitute euch an actual injury 
to the person of an occupant of the wagon, though his person was not in 
fact touched, as to give him a right to recover for the injuries 
which he sustained from fright. A woman at a railroad station 
throws herself down on the platform to escape a ‘projecting timber on a 
passing train, and, though not hurt in the slightest by the act, the ovart on 
that peg hangs her right to rs forea nervous shock from her fright 
because she had been compelled to throw herself upon the platform. A 
person jumps from a wagon to escape harm, and, though not hart by the 
jumping, is, because of that act, allowed io recover for the nervous shock 
caused by the fright. A railroad passenger in a collision is jarred against 
the seat, and, though not hurt by that, recovers ‘damages for the nervous 
shook. A slight blow on the temple by an incandescent light, globe, though 
amounting ‘to nothing in itself, is made the peg on which to allow 4 
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rowery of damages for a miscarriage resulting from the fright 
shock which were received at the same time, So the courts 

z5 , notwithstanding all thəir fear of fake actions on fds ‘tious claims, 
allowing recoveries for thege injuries resulting from fright whenever there 
isa minute peg on which,asa fiction, they can base their decision, but 
denying any justice in oxactly the same class of cases whore tho fiction is 
wanting. The danger from fictitious claims is as great in the one class of ~ 
cases as the other. It is not creditable to the Courts to base their decisions 
on unimportant accidents or incidents of the trangaction instead of the 
real and substaritial justice of the case. 

lt is unfortunat» that the courts began to paas upon question of this kind 
without due consideration, and so created precedents which have in many 
later cases prevented those judges who would sotherwise have grasped the 
question with clear reason and sound judgment from dealing with the 
subject as they would have done if they had not felt themselves bound by 
prior decisions. Bad precedents are troublesome things, and it must be 
confessed that in a good number of jurisdictions they are strongly against 
the reason and right of this subject. But it is time for the courta to 
disentangle themselves from the bad reasoning which in the early cases 
led to bad precedents, which will stand inthe way until overruled. But 
the principles governing the matter stand out plain, simple, andthear, A 
physical injury due to fright is none the less a physical injury than if it 
resulted from impact. Neither the impact nor the fright can itself create 
a cause of action without damage. Naither the impact nor the fright is 
itself an intervening and independent cause between the wrongful act and 
the damage done. The physical injuries which come directly from a wrong- 
ful act, whether it is through the medium of bodily impact and regulting 
changes in the physical condition, or by fright with reaulting change and 
impairment of the physical condition, constitute the basis of a cause of` 
action against the wrongdoer who produced.the injury. The fear of fictitious 
actions of thia kind is lost sight of by those inconsistent courts which adopt 
a fiction whenever possible on which to allow identically the same causes of 
action which they reject if thay cannot find a fiction to interposs, Besides, 
at the present day the proof of physical injuries resulting from fright is 
not much more difficult or uncertain than the physical injuries resulting 
from bodily impact. Indeed, a groat number of the cases of the latter kind 
which the courts sustain arein every sense and to tha fulldst extent as 
uncertain of proof as those which result from fright. For the oredit of 
jurisprudence it is time for the courts to apply the established principles of 
justice to oases of this kind as fully as to cages of any other kind.—Xas 
change, « 


~ 
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Right of a Oonviot to Oontraat- : 
A DISTINCTION nasearly made between t' e rights of one tnder attainger 
cf treason or felony and one civilly dead. A person attainted on 
times spoken of as civiliter mortuus (Bullock «v. Dodds, 1819,2 B. & Ah 
258), but the results of such attaint were not the’ same as the results of 
civil death. The latter term was synopymous to natural death, and was 
strictly confined to cases of persons banished, or abjured the realm, or who 
had entered the church. (Platner v. Sherwood, N. Y., 1822, 6 Johns. chap. 
118), Certain proprietary right were preserved to a man attainted. He did 
not forfeit hia freehold so long as he lived until ofice found or entry by the 
king (Doe v. Pritchard, 1883, 5 B. and A. 765; of. Avery v. Everett, 1888, 
110 N. Y. 317). Until this entry was made a grant by one under attainder 
bound all persons but the king and the lord, of whom the lands were held 
(Sheppards Touchstone, 231 : Perkins Profitable Book, 62). Likewise where 
the forfeiture of tho estate was limited to the lifetime of the one attainted, 
the remainder of the estate could be devised by the felon (Rankin’s Heirs 
v. Executors, Ky., 1828, 6 T. B. Mon, 531). 
It seems perfectly clear that ihe rights to personal safety of the one 
attainted were inviolate. He wae not absolutely at the disposal of the 
crown, for until execution the creditors had an interest in his person for 


‘securing*their debts, and after pardon granted he could bring an action for 


personal injuries received during imprisonment (see Ramsay v. Mac Donald 
[1748], Foater’s Crown Oases, 62, note). Whether his contract rights were 
preserved is notsoclear. It is intimated {hat an attainted person could 
make a valid contract of marriage, although, perhaps, unable to enforce 
contracts at the time (Kynnaird v. Leslie [1866], L. R. 10. P. 389). This 
question hag recently been passed upon by the Federal District Court in 
Massachusetts as one of novel impression. A convict who had escaped was 
allowed to recover, after his subsequent recapture and service of sentence, 
upon his contract made during the period of his escape (MoOarron v. 
Dominion Atlantic Ry. [1905], 134 Fed. 762). 


In the eyes of the law, a convict’s disqualifications attach the moment 
sentence is passed and continue wherever he may go by authority or by 
his own escapo (Miller v. Finkle [N. Y., 1853], 1 Park. Crim. Rep. 374; 
Ruffin’s Oase [1871], 21 Grat. 790). Ne distingtion can, therefore, be drawn 
between the contractual 1ights of an escaped convictand one who is still 
incarcerated. In the light of the decision in the principal cage, a convict’s 
position to-day would seem to be analogous to that of one under attainder, 
rather than one civilly dead. In the absence of a statute expressly making 
his contracts void (cf. 33 and 34 Vict., c. 23), his right to contract would 
seem to survive, although his remedy is temporarily suspended,” and, upon 
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tRe.ceasing of the disability, the remedy is iteelf réstored—Columbia Law 
view. ° 


: - REVIEW. 

The Guardians and Wards Act. »By Surendra Nath Ray, B. L, Pleader 
Hooghly. Oarourra : Messrs. Oambray & Oo, 6 Hastings Street. 1907. 
Demi 8 yo. Pages, xx 95, Price Ra. 1-3. 

We welcome this book for two reasons. Firat, the commentary is nota 
conglomeration of heterogeneous rulings, but itis analytically classified 
into different groups with appropriate headings. Secondly, cases reported 
in all deries of Reports, authorised or private, find place init. These are 
qualifications which will, no doubt, endear the beok to the profession. 


NOTES OF CASES, 





[ Ths important ones will be fully reported hereafter, ] ra 
[ Oor. Chandavarkar and Knight JJ. ] ~ 

: Soptember 9. 
( Appeal from order No, 1 of 1907): a 
Bar 


Oivi Procedure Oode (Aot XIV of 188%), Seo. 508—-Receiner, appotaiment qf. m a 
Before a recelver cın be appointed under s. 503 of ths Otvil Prooædure Ovde, two Sopa 





condi Hons must bs shown to exist: (1) the party applying for a reoclver must make U. 
out a good prima fasie title to the property, and (3) the appointmant must be found JATAMBING 
to be meommary for the better preservation, gelization, or manigement of the property. 

Mr, T. B. Desai, for the appellant 

Mr. M. N. Mehta, for the respondent, 

; 0. 0. J. 
[ Cor. Davar J.] mad 
Oy pres doctrina— ppplication to charity provided by a Parsi donor, September 16. 


Where under altered ciroumsta noes, through lapse of time or through other causes, ` 
it appears to the Court that the charity provided by the donor could not by carried oat iacenied 
literally in terms of his directions with any benefit whatever to the objects of his am Mont- 
begefadtion the Court ought not to hesitate to give its sanction to a scheme which will  GAGNNS 
carry out the charitable intentions of the donor to be gathered from the instrament Powuns 
establishing the charity, as nearly as possible to the original intentions of sach donor. Aor, 





[Oor. Beaman BJ] > 0.0.4 
( Suit No, 472 qf 1907.) : e 1907 
Rogistration det (IIT qf 1877), Seo, 17—Kquitable mortgage by doposit af Hie Be pasy 18, 
deads— Registration. — 
Where an eqaitable'mortgage by deposit of title-deods Is acoompanicd by a writing SHAPURJI 
the test to be applied in determining whether the writing requires or do's not require v. 
registration is whether the intention of the parties was to create tho morigage by Bar 
the writing. Where itoan bo collected with practical oortalnty from the terms of. RATANBAT 
° 
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the writing that the parties intended to express thereby the mortgage contract, and & 


’ create the mortgage by the writing, the writing must bo registered. Where, ’ 


the writing ls merely explanatory of or a desortpHve record of the mortgage al 
nally created by the depo.tt of titledeeds, it doo not require registration, 





[Oor. Russell and Knight JJ.] 
( Second A ppd! No, 783 qf1906.) 


Lis pendens—Oonveyance ponding a suit—Kifect of alienaticn— Transfer of Proe, 
porty Act (IPF of 1882), Bee, 52, 


Bepionber 20. The doctrine of Ns pendens is not based on the equitable PEE od adhe Bk 


tho ground chat it 1s noocemary to the administration of justioe that the docislon of the 
. Court in a sutt shoald bs binding mot only oa the litigant parties bat on those who 
derived title from them poxdents lite whsther with notioo of the suit or not, - 

The effect of the doctrins of Hs pendens is not to annul the conveyance made in 
contravention of it, Dit only to render it subservient to the rights of the partics to the 
litigation. 

The doctrins is not applied so as to affect the title of the alienoo of a defendant by 
Virtue of a claim not Interfertog with the sitle of the plaindif in ths pending litiga- 
tion, 

Mr, Jayakar, with Mr. R. We Desai, for ths appellant, 

Mr. Branson, with Mr. G, E. Dandekar, for the respondent. 


[Oor. Beaman J]. 
(0. 0. J, Suit No, 798 of 1904). 


Lindy Law—Adoption— Widow making ihs adoption—-Oonsent of husband or sapin- 
das not obtained —Oonsent by widow's father caxnct validate ths adoption. 


Septomber 33. Tha law of adoption as nsw interpreted by all oar Courts rests on a moular or 


property, and not on a religious, basis Tus courts deciding whether an adoption is — 
legally valid, use, among other tests, this, whether such an adoption divests an estate 

already vested, Holding that an adoption is valid, not because of any flaw in the oere- 
monial, or any want of spiritual necessity, but simply beosuse making it ata parti- 
cular time would disturb the devolution of property plainly refers to the right of 
adoption to the lew of property and takes it as qompletely out of the sphere of sacra- 


` ment and religion. To thts curious moulding of orlental sentiment {n the hands of 


westarn lawyers is traceable also the distinctions drawn bstwcen what is requisite to 
validate an adoption to a divided and to an undivided member of a Hindu family. 
Had these two aspects ofvadoption, adoption that is to say viewed as an act of religion, 
and viewed in regard to its seoalar consequenes been always acourately kept apart, dhs 
might have éxpected a more logical treatment of the subject as a whole, As the law 
stands, there is no room for ths proposition that an adoption to the legal validity of 
which the expressed authority of the husband or the exrviving sapéndas is ‘lndispen 
sable, ould possibly be validated, hore such oonsent is wanting, and that defect bo 
efupplied by the oonsfint of the widow’s father, 
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RES JUDICATA. 


GENERAL PRINCIPLES. 
Want of Jurisdiction. 


By JANARDANA DAMODAR DIKSHIT 
Assaxr Junan 








[ Continued from p. 82]. n- 


AVING premised s0 much I shall now turn to the subject immediately 
under consideration. As already pointed out at page 244 Vol. VII 
the operation of the principle of res judicata is subject to the qualification 
contained in s. 44 of the Indian Evidence Act, namely, that the Court decid- 
ing the cause was a Court of competent jurisdiction and want of jurisdic- 
tion can be proved to show that the decision does not operate as res judi- 
oaia. I have already shown the special jurisdiction possessed by the several 
Courts of the various grades in the different provinces in India. 

Special jurisdictions, according to English law, are circumscribed (1) 
wigh respect to place, (2) with respect to persone (3) with reference to subject 
matter of their jurisdictions, Perkin v. Procter & Green (Wills. 382), and it 
is said in that case that if there is a defect in any of these respects “all is 
void and coram non-judics.” The next question that arises is whether waiver 
can confer juriediction where noneextsts. The principle in this connec- 
tion is illustrated in the leading Privy Counc case of Ledgard v. Bull 
(9 All. 191 r. 0.). It is stated at page 203 (L. R, 13I. A. at p 145) as follows: 
“When a Judge has no inherent jurisdiction over the subject-matter of a suits 
the parties cannot_by theit mutual consent convert it into proper judicial 
process although they may constitute the Judge their arbiter, and be bound 
by his decision on thp merits, when these are submitted to him. „But there 
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are numerous authorities which establish that when in a cause which tHe 


"Judge is competent to try, the parties without objection join issue and gf to 


trial upon merits, the defendant cannot subsequently dispute his jurisdftion 
upon the grounds that there are irregularities im the initial procedure, whieh 
if objected to at the time would have led to the dismissal of the suit.” In 
emphasing the principle in a subsequeyt Privy Council case, Minakshi v- 
Subramanya (11 Mad. 26, L. R. 14 I. A, 160), their Lordships have observed ° 
at page 35 of the report, “It has been suggested and it is not right al- 
together to pass that suggestion over, that by reason of the course pursued 
by the present appellants in the High Court, they have waived the right, 
which they might otherwise have had, to raise the question of want of 
jurisdiction. But this view appears to their Lordships to be untenable. 
No amount of consent unger such circumatances could confer jurisdiction 
where no jurisdiction exists.” The Madras High Court following the last 
two decisions have observed as follows: “In Ledgard v. Bull and Minakshi 
v. Subramanya, the Privy Council have pointed out that in cases 
in which a Court has no inherent jurisdiction, waiver will not confer 
jurisdiction. Sankumani v. Ikoran (13 Mad. 211, p. 213). In a suit 
cognizable by a Court of Small Oauses but tried by:a Subordinate Judge on 
the original side and in appeal by the District Judge and where no objection 


was 40450 jurisdiction was taken in any of the Courts but was taken for the 


first time in second appeal the High Court remarked, “But though she could 
have taken an objection te that finding in the appellate Court (See Rajat 
v. Appajt) still the circumstance that she did not do so would not clothe the 
District Court with a jurisdiction not given it by law. In a somewhat 
similar case, the Calcutta High Court refused to interfere in the exercise 
of its general powers of superintendence...... But we prefer to follow the 
decision of the Allahabad High Court in Debi Singh v. Hanumun Upadhya, 
in-which Straight J. observed that the objection to the jurisdiction was 
directly based upon the provisions of s. 622 of the Oivil Procedure Oode, 
and that the Court could not refuse to take notice of it......... In the recent 
case of Minakshi v. Subramatniya, the Privy Council decided that “a right 
of appeal from the decision of a Judge must be given by statute, or an 
equivalent authority,” and that, when there was an inherent incompetency 
inthe High Court of Madras to deal with the question before it the omis- 
sion to raise before that Court the “question of ita jurisdiction did not 
operate ava waiver of the right to raise it before the Privy Council, and 
that consent could not confer on the High Court a jurisdiction which it 
never possessed, Thoir Lordships follow the decision in the case of 
Iedgard v. Bull...... Asthere was an inherent {ncampetenoy in both the 
Courts below to deal with the suit, we reverse the decrees mgde by them.” 
Bili Ladi Begam v. Bibi Raje Babia (13 Bom. 650, at pp. 652 & 653; 
' e 
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de also Velayudam v. Arunachala, 13 Mad. 273)! 
has already been observed that special jurisdictions are circumscribed » 
witMrespect to the place, (2) with respect to the subject matter) and (3) with 
rospdtt to persons, Itis hare proposed to consider the law under each of 
these heads: 
PLacR oF SUING. 

The sections of the Civil Procédure Oode which bear upon thia ques. 
tion are as. 16, 16A, 17,18, 19, and 20. Bection 16 relates to suits 
in respect of immovesble properties or to recover an interest in im- 
moveable properties. In Premchand Dey v. Mokhoda Debi (I. L. R. 17. 
Cal. 699, F. B.) it ia stated (at p. 703) as follows: “We are of opinion 
that the Court has no such jurisdiction. By s. 16 of the Code of 
Civil Procedure suita for the recovery of immoveable property, or 
interest in immoveable property, must be instituted in the Court, within 
the local limits of whose jurisdiction the property is situate. Thia shows that 
the object of the Oude is to limit the territorial jurisdiction of the Courts 
in regard to property that they are entitled to deal with. The case of 
Kamini Sundari Ohowdhuri v. Kali Prosunno Ghose strongly supports 
this opinion......I6 would seem, therefore, that the Courts in this country 
have no power to determine any right or interest in immoveable property 
lying wholly outside their local jurisdiction.” (Vide also 
Vinayak, I. L. R. 23 Bom. 22). In Kamini Sundari v. Kali Prosswnno 
Ghose (I. L. R. 12 Cal. 225, r. o.) their Lordships have observed at page 
237 aa follows:— “Their Lordships are aware of no power of the High 
Court in its appellate capacity” to give jurisdiction to the Court of the 24 
Parganas to deal with a suit, commenced and prosecuted in Nadea relating 
to lands in Nadea. It may be observed that the Court of 24 Parganas 
dealt with Alampur, which is in Nadea, and that the Oourt of Nadea dealt 
with the three Mouzea.... which are in the 24 Parganas ”. 

The cases of Damul v. Shripat, (6 Bom. L R. 301) and Shankerappa v, 
Kotrappa have been already noticed. It has been held by their Lordships 
of the Privy Council in a case, where a perdon sought to charge another 
personally and also to realize the amount due on his bond by the sale of 
the mortgaged lands, that the claim was in substance a suit for the recovery 
of immoveable property or ofan interest in immoveablo property ( vide 
Jemeshwar v. Inshabir Singh I.I. R. 1 Cal. 163, r. o.). In Vithalrao v., 
Vaghojé, (1. L. R. 17 Bom. 570) it was held thaf a suit by a motgagee to 
recover mortgage debt from the mortgagee personally as well aa by gale 
of the mortgaged property,.is one falling within clauses (0) (a) of s, 16 of the 
Code: of Civil. Procedure,’and can only be instituted in that Court, within 
the local limits of whose jurisdiction, the mortgaged property is situate 
and that a9 Court hag no jurisdiction to entertain such a suit, rela- 
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ting to property, situate outside the local limits of its jurisdicti 
{vide Isao v. Khatija, 23 Bom. 756.) It was actually decided 
Bhagwantappa v. Vishwanath (6 Bom. L. R. 342; 28 Bom. 378), @hat 
the Court*executing a decree passed by a Ogurt not having territorial 
jurisdiction was justified in refusing to execute it, as passed with out juris- 
diction. But the following judgment was delivered in a recent Madras 
case “ the proper Court for the institution of the suit in so far as the order 
for sale of the mortgaged land was concerned was, in my opinion, the 
Tirupati District Munsif’s Oourt ( Vithalrao v. Vaghoj+). Nevertheless 
the decree of the District Munsif’s Oourt at Nellore as that of a Court 
perfectly competent to try a suit of the nature in question, were the lands 
situate within the local limits assigned to that Court, could not be held to 
be a nullity, no objection having been taken to the entertainment of the 
suit by that Court before the decree was passed. Compare Revell v. Blake 
and see also Naro Hart v.‘Anapurnatai. The judgmentdebtor should not, 
therefore, have been allowed to object to the validity of the decree in the 
course of its execution” Gomatham v. Komandur (I. L. R. 27 Mad. 118). 
- The remarks of West J. in the cass of Naro Hari v. Anapurnabai report- 
ed under Vishnu v. Krishnarao I. L.R. 11 Bom. 153 are at page 171.) 
and are in the following terms “ as regards place no question arises here, 
wistQ gpbject matter there seems to be no reason on principle why in India 
and for a Court having general jurisdiction, a question of jurisdiction 
arising on the point should not, at least as regards the party on whom the 
jurisdiction immediately bears, be concluded by submission or by failure 
to take steps, which the law prescribes, fOr getting rid of an erroneous - 
order just as much as a question of personal jurisdiction. Every decree is 
a command to a person and whether his possible ground of objection is 
that the Court has no jurisdiction to command him atal! or none to 
command him inthe particular case and as to the particular subject 
matter seems to make no difference in principle”: and again “we have 
thought it not out of place, to make these observations, though they 
are not absolutely necessaty for the disposal of the appeal... The 
rough method of treating the order of a Court as no order at all or seeking 
by a suit to expel a person whom that order has definitely placed in posses- 
sion, has no proper application where no provision is made for such a 
proceeding and where the order itseff may be brought under review by 
precisely the same authorifies, who will have to dispose of the sait brought 
to test its validity, By providing the one method for redreas, the Legis 
lature have tacitly excluded the other.” In the first place the suit in which 
these remarks were made was decided by a OouM having territorial and 
pecuniary jurisdiction over ita subject matter, the institution pnly having 
been mado jn 9 wrong Court at the same place in the absence of the Judge 
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that Court on leave. The parties had clearly waived the objection as Te- 
gadis the institution and submitted to the jurisdiction and the case went’ 
as Ñr as.the High Court and the decree was also fully executed. It was 
after the execution of the decree that the applicant sought to be’ restored 
to possession on the ground that the suit was instituted ina wrong Court 
and consequently the Oourt deciding the suit had no jurisdiction. The 
case thus came within the observations of the Privy Qouncil to the effect 

‘that “ But there are numerous authorities which establish that when in a 
cause which the Judge is competent to try the parties without objection 
join issue and go to trial upon merits, the defendant cannot subsequently 
dispute his juriediction upon the grounds, that there are irregularities in 
the initial Procedure, which if objected to would have led to the dismissal 

of the suit,” 

It will thus be seen that the decision of the Madris High Oourt is oppos- 
ed to the rulings of the Privy Council referreďd'to above and the effect of 
a. 44 of the Evidence Act was not considered in it. Similarly where there 
is a Court of small causes established in a particular place cases cognizable 
by that Gourt cannot be brought in an ordinary civil Court Bibi Ladali 
Begam v. Bibi Ladals Raje Rabia (13 Bom. 650). But because by the existence 
of the small cause Court the jurisdiction of a civil Oourt is excluded it is 
not to be considered that the civil Court is not a Court of conquiste 
jurisdiction in respect of matters falling within its jurisdiction go as not to 
bind the small cause Court in respect of mattərs decided by the civil Court; 
for instance if a suit is brought ina civil Court for the recovery of an 
amount beyond the jurisdiction of a small cause Court andthe Court 

' decides as to the validity or otherwise of the bond on which the ‘suit is 
brought, the decision of the civil Gourt would be binding on the small 
cause Court as res judicata. 

In the case of ppa v. Raghavendra (6 Bom. L. R, 77; 28 Bom. 338) 
Jenkins 0. J. has observed as follows :-— 

“In our opinion effect should have been given to the plea of res judicata 
om the rehearing of the suit, for the Court which passed the decree in suit 
No 162 of 1897 was a Court of jurisdiction competent to try this suit. Ita in- 
ability to entertain it arose not from incompetence, but from the existence 
of another Court with a preferential jurisdiction.” The facts of this case 
were briefly these :—One Raghavendra Rao brought three snits against his 
debtor Ghulappa, two of which were cognizable by the Subordtnate Judge 
in his smal] cause jurisdiction. Atthe trial of the ssid suits, the parties 
agreed to abide by the decision of the Ovurt in the suit which was cog- 
nixable in his ordinary jurisdiction. The defendant Ghulapps relied on a 
receipt passed to him by the plaintiff and pleaded satisfaction of the 

several debts. The. Subordinate Judge found that the receip> was forged 
e 


- 
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and allowed the olaim in all the guits. Against the decree in the 
cognizable under the ordinary jurisdiction Ghulappa filed an appeal w 
reversed the decree on the ground that the receipt was a genuine døou- 
ment.. This decree was confirmed by the High Oours in second appeal 
upon which Ghulapps applied for review; but the Subordinate Judge held 
that the decision of the District Oour{ did not operate as rea judiosta. 
Upon an application to the High Oourt under s. 25 of the Provinoial Small 
Cause Courts Act, the High Court delivered the aforesaid judgment. A‘ 
similar view has been adopted in Madras in the case of Raja Simhadri v. 
Ramechandrudu (27 Mad. 63) In this case the High Court made the 
following observations :—“ Under the Small Cause Courts Act a suit cog- 
nisable by a Small Cause Court is not to be instituted and tried by an 
ordinary civil Court if, and so long as, within the local limits of its juris- 
diction a Small Oause Oourt is established compstent to take cognisance 
of such Small Cause suit. But that circumstance does not, within the 
meaning of s. 13 of the Oode of Civil Procedure, make the ordinary Civil 
Court ..... on its regular side a Qourt which is not a Court of jurisdiction 
competent to try the present (Small Cause) suit.” It must, therefore, be 
borne in mind that though a Civil Oourt is not a Court competent to enter- 
tain and try a suit of small cause nature owing to the preferential juris 

“Titties Of the Small Cause Court, nevertheless it is a Cours of jurisdiction 
competent to try such suit in the absence of the small cause Court and 
ita decision given in its ordinary jurisdiction upon a partioular question 
operates as res judioaia, in a case subsequoptly tried by the small cause 
court, where the same question arises for decision. The principle that in 
order that a judgment may operate as res judicata the former Oourt ought - 
to be competent to try the subsequent suit is likely to be confounded in 
such eases and the distinction mentioned above must be kept in view. 

AS REGARDS PERSONS. 

Section 430, 431 and 433, 434 of the Oivi Procedure Code 
entitle Oourts to entertain suite by aliena and by or against foreign 
and native rulers. But in order to give jurisdiction the requirements of 
these sections ought to be observed. Section 32 of the Bombay Civil Courts 
Act prevents Subordinate Judges and Courts of small causes from recieving 
and rogisterings suits in which the Government or any officer of Govern- 
ment in his official capacity is a party ; so if suits against Government or 
the officers are entertained and decided by these courts their judgments 
would be nullities. The general rule is that the plaintiff muatsue in the 
Court to which the defendant is subject at the time of suit (actor sequitur 
Jorum rei) whith lies at the root of all international and of most domestic 
jurisprudence on this matter. All jurisdiction is properly tesritorial, and 
“ antra terifiorium jus dicenti, impune non paretur.” Torritorial jurie- 
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ction attaches (with special exceptions) upon all either perma- 
nÀptly or temporarily resident within the territory, while they are within 
it; at it does not follow them after they have withdrawn from it, and 
whet they are living in another independent country. It exists always as 
to land within the territory, and it may be exercised over movables within 
the territory; and, in questions of status or succession governed by domi- 
cile, it may exist as to persona domiciled, or who when living were domi- 
ciled, within the territory. As between different provinces under one 
sovereignty the legislation of the sovereign may distribute and regulate 
jurisdiction; but no territorial legislation can give juriadiction which any 
foreign Court ought to recognise against foreigners, who owe no allegiance 
or obedience to the Power which so legislates. In personal action, to which 
none of these causes of jurisdiction apply,a decred pronounced in absentium 
by a foreign court, to the jurisdiction of which the defendant has not 
submitted himself, is by international law an absolute nullity. He is 
under no obligation to obey it, and it must be regarded as a mere nullity 
by the courts of every nation except (when authorized by special local 
legislation) in the country of the forum by which it was pronounced. 
(Gur Dyal Singh v. Raja of Furidkote, 22 Cal, 222 at 238). Similarly 
it was held that the French Court of Karikal had no jurisdiction 
againsts British Indian subject resident in British India: thamgieke 
appeared through a Vakil at the hearing of the suit who stated that he had 
no instructions, and consequently an ev parte decree was passed. Subse~ 
quently the defendant applied fo the French Courts to have the ex parte 
decree set aside and a decree to be given on the merits. This application 
was rejected as barred by time. This was not considered to be 
submission to the jurisdiction and the decree was considered to 
have been passed in absentium: Siv Raman v. Iburam (I. L, 
R. 18 Mad. 327). It was also held that a foreign Court has no 
jurisdiction over a person who is a British subject domiciled and 
residing in British India, who was not within the territorial jurisdiction of 
that Court either at the time whon a suit was brought against him or 
previously, and who never subjected himself by any act of his, such as by 
appearing and defending the suit, to the jurisdiction of that Court. A 
decree passed by a foreign Coert against such a person cannot be given 
effect to in a Oourt in British India, and that nafionality is determined by 
birth on the soil and not by citizenship by descent: Christien v? Delamney 
(I. L, R. 26 Lal. 931); Kassim v. Teuf (I, L. R. 29 Cal, 509). Courts generally 
exercise jurisdiction only over persons who are within the territorial 
limits of their jurisdiction and, apart from some statutory power, cannot 
exercise jurisdiction over any one beyond its limits: Whaley v. Busfield 
(L. R. 32 Ch, D. 13%). It was also held that a person does not cease to be a 
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foreigner within the meaning of the rule laid down in the above ca y , 
because he is the subject of a sovereign who is the sovereign of the counfty 
where the, judgment was obtained and the country where it is sought jP be 
enforced: Turn Bull v. Walker (67 L. T.'767): Kassim v. Isuf (I. L. K. 2% 
Cal. 509). In the case of Girdhar Damodar v. Kassigar (I. L. R. 17 Bom. 
655) Sargent C. J. has observed at page, 665 as follows :—“ Passing to the. 
real question in this reference, i.e. whether the case of the defendants 
carrying on business within the territorial limits of the Small Oause 
Court... a.. must be restricted to British subjects, is not free from authority, 
In Kessowjs Damodar v. Khimji Jayram (I. L. R. 12 Bom. 507) Mr. Justice 
Scott construing similar words in s. 12 of the Letters Patent 1865, 
held that they must be confined to British subjects. It is to be remarked 
at the outset, that the general term “defendants” preceedsand governs 
the whole of clause (6) of Section 17, O. P. C., and, therefore, prima facie it 
was intended to have the same meaning when read with each of the three 
several cases mentioned in the clause as giving the Court jurisdiction; and 
as non-British subjects are clearly gubject to the jurisdiction if they are 
“resident” or “ personally work for gain” within the territorial limits of 
the Small Oause Oourt, it would be a, strained construction of the clause to 
hold that they were excluded, where the ground of jurisdiction is that they 
Eren fying on business” within those limits.” And again “the rule a8 
stated by Lord Esher M. R. in the case of Companhia De Mosambique v. 
British South Africa Co., is that “the question whether the Oourts of a 
nation will or will not entertain jurisdiction of any dispute is to be deter- 
mined exclusively by its nation itself i. e. by its Municipal law. If by 
express legislation the Courts are directed to exercise jurisdiction the Court 
must obey.” And further on “Itmay be true that non-British -subjects 
who do not reside in British India do not make themselves personally 
subject to the general municipal iaw of British India, still by establishing 
their business in British India, from which business they expect to derive 
profit, they accept the protection of the territorial authority for their 
business and their property resulting from it, and may be fairly regarded, 
by so doing, as submitting to the jurisdiction of the Oourts of the country ” 
(p. 667). Following this decision it was held in a subsequent Bombay 
case that under s. 17 of the Civil Pyocedute Code British Oourts are em- 
powered to pass judgments sagainst a non resident foreigner provided that 
the cause of action has arisen within the jurisdiction of the Court 
pronduncing the judgment : Rambhat v, Shankar (1. LR. 25 Bam. 528 ), 

[ To be continued. ] 
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dalous matter, prolixity, and impertinence in proceedings in Court. 
E y be well to define, as nearly as possible, the meaning of fhe terms 
“scandalous matter,” “ prolixity,” and “impertinence,” and to inquire 
on what grounds the Oourt exercises ita Jurisdiction in regard thereto and 
on whose behalf; also what the rasalt to the party guilty of introducing 
the matter. 

Webster’s dictionary defines “scandalous matter” as something giving 
offence to the conscience or moral feeling, and again as something defa- 
matory or libellous; “prolixity” as something extended to an unnecessary 
length; and “impertinence” as irrelevance. 

An examination of the authorities will shew, that the lexicographer’s 
definition of “scandalous matter” is too wide, of “prolixity” too narrow, 
and of “impertinence ” in accord with legal intérpretation. 

Dealing with the first mentioned, we find it laid down that nothing, 
however offensive otherwise, can be classed as scandalous which is relevant 
to the matter in issue: Fisher v. Owen (1878), 8 Oh. D. 653; and this ine 
dependent of whether the statements made are, as a matter of fact, true or 
false; Ex. p. Simpson (1809), 15 Ves. 476. The sole question is: Is the al- 
legation made in a statement of claim a good part of a good cause Qf pdeee 
tion? In a statement of defence, is the statement, if true, a good matter of 
defence? Then, however hurtful, unseemly, or unmentionable, and objec- 
tionable from a moral standpoint, it is legally not scandalous. 

Instances of this are found in*Fisher v. Owen, 8 Oh. D. 653, where it 
was alleged in an action to sot aside an instrument that the plaintiff ex- 
ecuted the instrument while in a state of stupor induced by drugs adminis 
tered by the plaintiff; in Jones v. Huntingdon (1876), 3 Oh. D. 117, where 
the defence to an action for specific performance alleged that the plaintiff 
purchased at the sale as a puffer or spurious buyer, acting in collusion 
with the defendant, the seller; in B, v. W. (1862), 31 Beav. 342, an action 
toset aside a mortgage, that the money was ddvanced by the mortgagee, 
a married man, to the plaintiff's father to assist hint, the mortgagee, in 
seducing the plaintiff, a young unmarried woman. The doctrine is extend- 
ed in Millington v. Loring (1889), 6 Q. B. D. 190, to a statement made 
which may affect the quantum of dam@ges—ain this instance an action for 
breach of promise of marriage, where it was alleged that the defendant, 
while engaged to marry the plaintiff, had seduced her, In Christie v. Chris 
tie (1873), L. R. 8 Oh. 499, the law is discussed, and it is held that where 
the offence, a prosecution for fraud, is unconnected with the matter in 
issue, it canngt be set up. 

Protiwity. It was laid down in Davy v. Garrett (1878), 7 Ch. D. 486, 

z 88 .. : 
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that prolixity may confist of one of two things: (1) stating things nec 
‘sary at too great a length; or (2) stating things altogether unnecess 
(The writer ventures to think that the latter instance would more proyerly 
be classofl as impertinence, and that another instance might be giver viz., 
the stating of things in a pleading in such a manner as to tender no issue. 
This latter is usually coupled with unnecessary length, but need not be so.) 

Instances of prolixity are to be found‘in Davy v. Garrett, 7 Oh. D. 473, 
where, although the plaintiff set out in extenso a vast number of docu- 
ments and letters, properly evidence, he tendered no issue; and in our 
own courts in Brock v. Tew (1899), 18 P. R. 30, where a statement of de- 
fence sinned in a like manner. In,Oaston v. Oraddock (1876), 3 Ch. D. 376, 
part of the pleading was irrelevant and part scandalous. 

Jurisdiction. The rule applying (in Ontario) is Gon. Rule 296, which 
roads: “296. If upon the hearing of a cause or matter, the Court is of 
opinion that any pleading, petition, or affidavit, or any part of a pleading, 
petition, or affidavit, is scandalous, the Court may order the pleading, 
petition, or affidavit to be taken off the file, or may direct the scandalous 
matter to be expunged, and may*give such directions as to costs as may 
soem just. ” 

Rule 297 provides for application being made at any time before the 

—hagring 

Rule 298 gives power, at any stage of the proczedings, to strike out or 
amend any matter in the pleadings which may be scandalous or tend to 
embarrass a fair trial of the action. 

The dealing with scandalous matter is fhuch older than the Rules, and 
is fourrded on a power inherent in all courts of justice to prevent their 
process from being abused or becoming a means of oppression, 

As early as 1809, in Ex p. Simpson, 15 Ves. 476, it was laid down with- 
out hesitation that the Court would act upon its own motion in striking 
out acandalous and irrelevant matter, and either in bankruptcy or in case, 
and without any application made to it. The law is laid down in almost 
the same words in Ohristie ~. Ohristie (1873), L, R. 8 Oh. 499; Middlemas 
v. Wilson (1875), L. R. 10 Oh. 230, at p. 233; Oracknell v. Janson (1879) 
11 Oh. D. at p. 13; Goddard v. Parr, 24 L. J. Oh. 783, 3 W. R. 633; and in 
our own Courts in Saddler v. Smith, 7 P, R, 409, 15 0. L. J. 52. 1¢ follows 
that, as the Court has jurisdiction t expunge scandalous matter from its 
records ofits own motion, it can do so on its attention being called thereto 
by a stranger to the proceedings, as wollas by one who iss party thereto. 
It does not follow, however, that the stranger to the cause can have scan- 
dalous matter as regards him struck out-or deal? with as a matter of right, 
and where a stranger applied for and obtained an order ex-parte, this order 
was afterwards discharged: Williams v. Douglas (1749), 6 Beay. 82; The 
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Sper course for a stranger ia to apply by petitions whioh will be referred 
to\ Master of the Court for inquiry: Bishop v. Willis (1749), 6 Beav 83. 
result of the introduction of scandalous matter, where the attention 
of thé Oourt is called to it, iss direction that the party introducing it is 
liable to pay the costs of the party applying to strike it out, these costa to 
be taxed as between solicitor and client, and that in some instances the 
solicitor responsible for the introduction of the scandalous matter into the 
Court files be ordared personally to pay the costs, while in others he has 
been committed. In Ex. p. Thorpe (1791), 1 Ves. Jr. 394, the judgment was 
that the solicitor should pay the costa, these to be taxed as between solicitor 
and client, and further that the s.licitor should stand committed, and this 
although the counsel for the applicant (the then Attorney-General) did not 
ask for punishment of the parties offending, but merely that they be repri- 
manded. Rattray v, Bt. George (1809), 16 Beay. 232, was a case of a pauper 
suing, and scandalous matter introduced by the defendant. Lord Fldon 
directed that the matter be strnok out, with costs to be taxed as between 
solicitor and client, and that Dives costs and not pauper costs be taxed. It is 
to be remarked that no order for immediate payment was made.—ochange. 
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REVIEW. 
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Institutes of the Laws of Ceylon, Vol. I. The Law of Persons and Things 
By K. BALASINGHAM, Advocate. JAPFNA: 8. Raghunath & Co., 1907. 
Demi 8vo. Pages, viii, 189 and 31. Price Rs. 7-50. ° 

Tuts is the first volume of a series which is meant to be “Institutes of 

the Laws of Oeylon.” It deals with the Law of Persons and Things; and, 
is based on Vanderlinden’s Inatitutes, which brings up the ancient law of 
Holland as it is to be found in Grotius, Van Leenwen and Voet to the year 
1806. In 1811, the Code Nepolean was introduced in Holland: and Van- 
dérlinden’s Institutes remained, therefore, the only text-book on the Roman- 
Dutch Law; and became the most popular book of its kind in the Dutch- 
ceded colonies, The Roman Dutch Law is the Common law of Ceylon. It has, 
however, undergone considerable change by legislation during the last two 
' generatiohs. The learned author has appropriately undertaken the publica- 
tion of this sories with a view of presenting to the public af epitome 
the generaleprinciples of the whole body of the Ceylon law and practice 
based on Vanderlinden’s Institutes. The statement of the law is clear 
and concise; and footnotes reveal the authorities which go to support 
that statemertt, ; 
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RECENT ENGLISH CASES. 


——— 


HranwaY—Ditoh alongside of—Whsthor Part of Highway — of 

There is no rule of law thata Witch running alongside & 

highway between the road and the fence cannot be dedicated as part of the 

highway merely because it is not part o§ the roadway and cannot be used 

by the public for purposes of passage. Ohorley Corporation v. sis a 
(1907, 2 K. B. 637 ). 

Waster AND SERVANT—Dangerous Machinery — Infant Workman—Duty 
of Employer to insiruot—Daegation to Foreman—Negligence of Foreman— _ 
Common Employment. Where a master employs an inexperienced work- 
man upon dangerous work it is his duty to instruct and caution him; but 
the master may delegate that duty to a competent person, and, if he does 
so, he will not be liable fpr an injury to the workman resulting from the 
negligence of the delegate in not properly instructing or cautioning him. 
There is no difference in this respect between an adult and an infant 
workman. Consequently, in an action for negligence against an employer 
by an infant who has been injured owing to the negligence of tho 
employer's foreman in not fully instructing or cautioning him, it is open 
to the employer to raise the defence of common employment. Young v. 

“Homann Manufacturing Company, Id. (1907, 2 K. B. 646). 

MortaacE—Prionity— Fictitious Sale by Trusies for Sale— Conveyance 
containing Reosipt for Money never paid—Equitable Mortguges without 
Notice—Prior Equity of Bensflciaries—Oontoyanoing and Law of Proper- 
ty Act, 1881 (44 & 45 Vict, o. 41), a. 54, sub-s. I ; a. 55, suba. 1. A testator 

| died in 1895, having by his will given his real estate to his son O., and 
one L.. upon trust to sell, and divide the proceeds among his four children 
(including 0.), each share being settled on trusts for a child for life, and 
afterwards for the children of that child. L. having died in August, 1904, 
from then till January, 1905, O: was the sole exeoutor and trustee of the 
will. In September, 1904, O.and another severally owed money to one 
M. on promissory notes for 20001. O. and M., in fraud of the rights of the 
beneficiaries under the will (ML having full notice of the breach of trust), 
arranged that the 20001. should be further secured on part of the trust 
estate, and to carry out the arrangement 0 on September 29, 1904, executed 
and deliveyed to M. what purported to be a conveyance on gale of part of 
the land held in trust to M. in consideration of 20001. The deed contained 
the usual receipt for the purchase-money, but no part of the°20001. was 
ever paid, it being arranged that the deed was +o be held as security for 
the money due on the notes to the extent to which they should be die 

` Ronoyred. jn April, 1905, M. deposited the deed with B., and gave him q- 
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omorandum charging the land conveyed with 10002. lent by B., who had | 
nA aotuel or constructive notice that any breach of truat had been 
committed, or that the 20002, had not been paid by Me, and, had not 
been” guilty of any conduet which would have made his equity inferior 
' to that of the beneficiaries :—Held, that there was no contract for sale, 
and therefore no vendor’s lien, but an equity in the beneficiaries to have 
the property sold and the proceeds divided; that the beneficiaries were not 
estopped by the receipt from saying that tho money had not been paid or 
that the real transaction was not a sale and purchase; and that, the equi- 
ties of the beneficiaries and B. being equal in every other respect, the equi- 
ty of the beneficiaries must prevail by reason of its‘ priority in pbint of 
time. Oapell v. Winter (1907, 2 Ch. 376). 

PRRSUMPLION OF DRATH without issus —Kvidenos—Sufficiency. There is 
no presumption of the death of a person without issue; it is a matter to be 


proved by sufficient evidence. Jackson in re: Jaoxson v. Warn (1907, 
2 Ob. 354). 


NOTES OF CASES. 


[ Ths important omas will bs fully reparted hereafter, ] 


[Oor. Russell Ag. 0. J. and Heaton J.] 
(8.4. No, 537 of 1908). 


Otel Procsdure Oode( Aci XIV of 1882), S00, 260—Deores for infunstion—Eaforee- BAPUBA 
meni by imprisonment or atiackment, © Monar- 
Bection 230 of the Civil Procedure Cods merely provides that before a decree for een 
an injunction may bs enforeed by imprisonment or attachment, it must be established K tda 
that the jadgment-debtor has hadan opportunity of obeying the injunction and has PARR 
wilfully falled to obey it This however, does not mean that the judgment-debtor ae 

isentitled as a mattor of right to be allowed an opportunity to undo what he had 
dons deliberately and in defiance of law before an order of imprisonment or attach- 
ment could be made against him under the estion, 


Durgadas v. Dewraf (I. In R- 33 Oal. 308), followed. 








A. O. J. 
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° Deores confu meod. 
Mr. T, R, Desai, for the appellants, 7 
Mr, L. A. Shak, for the respondent, A. 0. J. 
1807 
[ Oor. Chandavarkar ang Knight JJ. ] e 
August 13, 
(8, A. No. 188 of 1907 ); : ss 


e 
Transfer of Property Act (IF of 1882), Sees. 88, 94—Decres for redempitcn— gir 
Rights of morfyagor asd:mortgagss ~Aocounis, adjustmoat of—Paymeat of interast, 
Onee there has been a deores dor redemption, the mortgage is at an and, and the Anant 
decree becomes thenceforth the determining factor ‘of the rights and liabilities of tho BHAUSHAT 
parties, subject tp tho provisions of the Transfer of Property Aot 1882, 


Eyen tf there has heen-a decree under s. 88 of the Transfer of Property Act tht 
e 


— 
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Court has to finally adjust ths accounts between the mortgagor and the mort 
. under s, 94, and interest may be directed to be paid to the mortgages upon the 
amount down to the time of payment 
o> Sundar Kcer v, Sham Krichon (Is R, 341, A. p, 21) followed. 
° Iesus sent down, * 
Mr. P. P, Khare, for the appellant, , 
Mr, &. S. Rao, for tho respondent, á 


A. 0. J. [ Oor. Chandavarkar and Knight J. J.] 
1907 (First Appaal No. 9 of 1907.) 
Ostoba 10 Tort—Advics by a person to anothsr—If advices not iHegal, no orxss of action— 


“+ Muktyor—Land Revenuo Code. 
DEHONDU Jf a person advises another to do something which the other has discretion to do, the 
Harr party giving the adeloe is not lable to any action beeaues the person advised uses 
v. his discretion in the particolar manner indicated, unless it is shown that the third 
Q. 8. Overig party has acted Weg&lly. 

Pres A Collector advised a Mamlatdar not to allow Mukhtyars to practise In his 
Coart, beoauss “ if Mokhtyar Vakils are not allowed to practise, much work of 
the Court and cioe will be saved.’ The plaintiff, a Mukhtyar, was rafused 
permision to appear in a certain case before the Memlatdar. Ho therefore brought 
an action against the Collector for damagis— 

Heid, thatas it was entirely a matter of ths Mamlatdar’s discretion to allow the 
z plaintiff to practise or not, the mere fact of the defendant giving advice to the 
— -= ° Mamlatdar would not render him lable to any action. 
The Land Revenus Code dow not make it obligatory npon a Collector acting under 
it tohear any person by himself or by his Mukhtyar or plader. 


Mr. Y. G. Ajinkya, for the appellant. 
Mr. A. B. Chasdal, Government Pleader Mor the respondent, 





oie Pa [ Cor. Chandavarkar and Knight JJ.] 
ey (8. A. No. 309 of 1906. ) 
September 9. rads} w—Joiat family —Portition—-Rridenoe of partition—Courss of conduct, 
Kasuay A stato of division among the members of 2 Hindu family can be proved by a course 
v, of conduct Inconsistent with union and other oironmstanoes from which, aosording to 
Goran Hindu law the inference p! separation in a joint Hindu famtly may be drawn, 
Deores reversed, Cass remanded, e 


LJ 
Mr, K. N. Royafi, for the appellant 
The Hon. Mr. D. A. Khara, for the respondent 


A. O.3. [ Cor. Chandavarkar and Knight JJ.) . 
1907 | ( Second Appeal No, 5 of 1907, ) 


September as. Morigage—Coairact—Specific performance, 
S Where.there ls a mortgage with posession, the mortgages is ontitled to possession 
GArYURBAB of the property as against mortgagor and every onetelaiming ander him, The mort- 
gage cronies a fus in rem ; whereas, in the o1se of an agreement, it creates a jus ad 


v. 
V IBUPAXAPA remand no right exlats in the mortgagee except to call fora conveyance by way of 
ooo mortgage. His right, In cther words, is to enforce the specific performange of the ogn- 
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by a suit andthe Court kas a discretion regulated by tho provisions of the 

Relief Act to grant spectile performance or not. 
we words " specific performance” have no application to a mortgage, but apply 
ae aaa 


i . Deeres reversed, ° 
Mr. Nilkaath Atmeram, for, the appellant, ' 


Mr. K, H, Holker, for the respondents, 


[ Cor. Jenkins 0. J. and Heaton J.] 


(0. 0. J. Appoa: No, 1473 ). 0. 0. J. 
Practics—Issuts, raising of—Issuce outside the seope of ploadings— Discretion 1907 
QF Court, September 27. 


According to the ordinary practice where an issue outside the scoops of the pleadings 
as originally framed is sought, then an amendment or additlogal written statement Min 
is necessary. It is within the disoretlon of the Court to permit or forbid a new case AUS ALI 
to be started; and a party cannot claim as of right, where thehearing has prooseded v. 
on another basis, that additional issues should be framed. Banoo 
Decree confirmed, Bravu 
Mr, Robertson, Mr. Jinnah, and Mr. Fais Tyabji,"for the appellant, ~~ 
Mr, Mirza, with the Hon, Mr, Ratkes and Mr, Strangman, for respondents. 





[ Cor. Jenkins O. J. and Heaton J. ] 
(S. 4. No, 73 of 1807 ), 


Hinds law-—Vyavehara Mayukha—S8xcocssion—Daughiors inheriting non-technical ay 
stridhaa of their mothor-——Several interesis. October 1. 


Under the Vyavahara Mayukha, dhughters succeeding to the non-technical B 
siridhan of thelr mother take several interests, and not jolnt interests with righto „e PA! 


frorship. arg 
The Hon, Mr. G. E. Parekh, for the appellant, KuBHAYLAL 


Mr. G. 8, Rao, for the respondent, 


[ Cor. Russel Ju] > 
(0. 0. J. Suit No. 355 gf 1907 ). ° oUi. 
Oivil Procedere Codo (Aot XIV of 1882), Seo, 470~Interploader suit—Indemaity. 
‘The word “ indemnity ” in a, 470 of the Civil Procedure Code refers only to the ine . HEE, 


——w 


demuity dus to the plaintiff in the interpleader @ult in respect of his paying the sum Ostober 7, 
into Court,” and taking the Interpleader proceedings, It cannowrefer to an indemnity 


altogether ontelde of the procedure, i Jacoanara 
i v, 
Mr. Weld&a, for plaintife ‘ TULKILA 
Mr. Davar, for defendants No, 1, %,-8 and 4. . —j 


Mr. Jinnah with the Hon, Mr. Ratkes, for defencant No. 5, 


. ki -. 


t 


sbi. 


Q. C. J. 


+ 1907 


. 


Nay 


October 7, 
° 


Pustoxs! 


v 
Mawncx- 
OHAND 


-— 


— 
September 27. 


VISHNU 
SARIPATI 
v. 
Visano 
Monipau 
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* [ Cor. Rusæl J.] ° 
(0.0. J. Suis No, 349 of 1905), : 

Trespass—~Immoveable proporty—Dedioation to okariry—d giari—Maa 
ston— Right to sno, 

A person, who dedicates his Immoveable property to charity ( for oonstrusti fy and 
maintaining an agiari for Parsete ), can, by right of his possesston of the property, 
maintain an action with respect to trespass to the property. 

Mr. Robertson, with the Hon, Mr. Raikes, and Mr. F.S, Talyarkhan, for the 
plaintiff, 

Mr. Strongman, with Mr, Padshah and Mr, Jimah, for the defendant, 


[Oor. Chandavarkar and Knight JJ. | 
(8. A. No, 984 of 1907.) 


Hindu Law-—Anocestral property. 

Ancestral property under the Hindu law is of three kinds: 

(1) Property whigh deseends from ons’s anoostor, Lo, father or grandfather or 
great-grand-father. 

(2) Property whiek is acquired with detriment to the ancestral property. 

(3) Property soquired without any moh detriment but thrown by oo-parcencr in 
a joint Hinda family into the jolnt stock of the ancestral Property. 

. sacs soni down. 


Mr. G, 8. Rao, for the appellant. 
Mr. L, V. Samant, for the respondent, 


[Oor. Chandavarkar and Knight JJ.] 
(8. A. Nos, 755 of 1908 and 299 of 1907). 

Hiads Law—Joint family— Marriage of a co-parcener--Dobt for a family purposs 
—Marriags—Somskera, i 

Awarding to Hindu lew, a dobt oontranted for the marriage of a oo-parconer in a 
joint Hinda family is binding on the other co-paroeners as a debt fora family pur- 
pose, and therefore, for the benefit of the fanfily. ~ 5 

Under the Mitakshara as well as under the Mayukha, marriage is meant to be in- 
cluded in the word “Samskara ”’, 

Mr. D. W. lilgacaker, for Sandrabal. 


The Hon, Mr. D. 4. Khare, for Shivnarayan. 7, 
Deores confirmed, 


[ Cor. Jenkins, O. J., and Ohandavarkar and Heaton JJ.) 
(Appeal No, 903 qf 1908). 

Will—Ooxstruction ofsa olaure—Mocxing of Baptka Vanshmanthl, : 

A testator left a will giving power to his widow to adopt a boy from a clais 
described as mara bapika canshmanthi——™ $ 

Held, that the words deæoribing the class meant from amongst my paternal 
agnates’ and not ‘from among the desoendants of my father’. ‘ 

Mr. Jayakar, with Mr. R. D. Àb Wadia, for the appellant 
e Mr. limah, withehe Hon, Mr. Raikas, for the respondents. 

Mr. Bhandarkar, with Mr. Setaload, for the trustecs. 


*The clause in the will ran as follows: 3 ° 
WR HIG OME AA A YAM gate A Gla amg QW wal Qual Fa Rati 
at el A Gia at al Use ua ATR MAR a Yaad gia a wal le 
weal wore tal HU AR Vol HU ANa qe A BA A FL Bist 
wet HG Bua at a Sa a wd scl Fle AERA Mead MM BU, 
2 1 


. THER 
Hombay Haw Beporter. 


30th November, 1907. 


THE CIVIL PROCEDURE BILL, 1907. 
À I : : 

the Indian calendar of coming legal events, 1909 will be a legist’s 
year of some historical interest, worth ear-marking if not celebrat- 
ing ; for, it shadows forth the jubilee of the passing into law of the Oode of 
Civil Procedure, as Act vri of 1859 was curiously enough designated by 
that title in an amending enactment two years later (1), That Code was the 
amalgamated result of four draft-bills, the earliest of which was prepared 
by a Law-Oommission appointed under 16 & 17 Vio. c. 95 s. 28, so far back — 

as 1854, That bill, too, was preceded in itsturn by another bill drafted by 
the First Commission constituted under 3& 4 Wm. Ty, ¢, 85, s. 53 (2), The 
work achieved by Aot vir of 1859 had thus been anticipated a quarter of a 
century before-hand, and was the first of a series, consisting of three succes- 
sive principal or comprehensive enactments (supplemented by avast group 
of subsidiary or amending Acts from time to time promulgated by the Indian 
Legislature), which have for more than forty-eight years past regulated 
the conduct of civil proceedings in the Mofussil Courts or, as they were 
also known as, the ‘Qountry Courts’ of the Hast India Oompany,—suoh as 
suits, petitions appeals, and miscellaneous applications. The practice of 
the Chartered Courts was from the dates of thgir respective Letters Patent 
médelled on that of the Ohancery, Common Law, Adwiralty, Hoclesiastical 
and other superior Courts of England. But ae population multiplied and 
new centres of industrial and commercial life were created beyond as well 
as within the limits of those Presidgnoy-towns, the extension of Court 
business in both sets of Courts became an objecteof imperial concern; and 
in order to maintain such uniformity ahd harmony in their complex and 
-(1) Act xx111 of 1861, entitled ‘An Act to varloas draft-bilis of the Codes of Ciril Prooe- 


ameud Act vir of 1859 for simplifying the dure, see Invtroduction to Act xiv of 1882in 
Procedure uf the Uourts, of Civil Judicature not Whitley Stukes’s Anglo-Imdian Codos, (1883) 


established by Royal Oharter, s 42, Vol, 1, Adjective Law, pp. 381-389, 
(2) For a detailed bat syocinct account of the p ʻ 
J 39 ° 
. ° e e 
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Conflicting proceedingstas waa then possible, the operation of those cap 
-with their amending enactments was by degrees not only enlarged bit 
allowed to encroach on the practice of the Chartered Oourts als». The 
second ofthose comprehensive Codes, of which some few sections saved the ` 
powers and jurisdictions of the Ohartered Oourts, was Aot x of 1877; and 
the third and last, which oloses that series, was Act xiv of 1882. During 
nearly half a century that they have been in force, they have gathered 
around them a considerable mass of case-law which has been yearly added 
toby perceptible increments also made in tha form of judge-made law, 
interpretative of their numerous sections. 

It is, therefore, most appropriate thit the Hxevutive Government should 
anticipate the jubilee of the initiatory Oode by successively summoning 
two Special Oommittees composed of men of ‘the first rank of intellect and 
experience’ available in the country at those respective times to sift, revise 
and put into methodical shape the accumulated learning and wisdom of 
that judicial period, with a view ultimately to asimilate the law of proce- 
dure in civil matters into one consolidated Oode for the whole of the Indian 
Empire, The Law-Member in charge of the present draft-bill, in the brief 
sketch he gave last September of its origin and subsequent history, 
states that Act xiv of 1882 was under consideration of the Executive 

. Governmgnt during the last fourteen years. Beit what it muy, it was 
only in 1901 that the parent-draft, of which Mr. Richarda’s Bill may be 
taken tobe the latest child or rather grand-:bild, was introduced as a 
full-grown organic body into the Legislative Department of the Governor. 
General’s Oouncil. The first of the Specia? Committees to which in 1901 
that draft was assigned for report crowned their labours in 1903 with a 
second resdrafted bill containing some 700 clauses, elaborately executed 
in detail after prolenged consultation with legal experts throughout all the 
provinces of India. This re-draft was once again reconsidered by the second 
Committee, and within the limited time that they had it before them tor 
report, they have re«drawn a third or final bill, out of materials to which the 
presidency of Bombay must have made contributions of no insignificant 
character; for, it was represented on the first Oommittee by one of its ablest 
civilian Judgos, Mr. George Olifford Whitworth, who has left his impress 
permanently on another branch of procedure-law, Ac: I of 1872, which has 
fitly been styled the ‘Hvidence Code’ CA rather than the Evidenco Act. The 
rules of rekevancy, if not año some of prasumptions, incorporated in that Act 
are the pruduct or his singularly keen perception into the fundamental prin- 
ciples of thyse two secs of rales, so far as they are traceable underground 
in the science of logic. Among the practising Gounsel of India who were 
approavhed by that Oommittee, according to Mr. Richards, was Mr. G. R. 


(1) Studies im History and Jurisprudence By James Bryce, (1901), Vol. 1. 138, 
e 


o JOURNAL, , 807 
wndea,—one of the best representatives of th® Bombay Bar, though 
belonging to that section of it, which to the great misfortune, of the whole ° 
body, is now being as diminished. The second Committee had likewise re- 
quisit¥oned theknowledge and skilled experience of its presid&mg Chief 
Justicoo—Sir Lawrence Jenkins. If the Law- Member had made it hia rule of 
practice in his introductory speech to the Oounoil to disclose generally the 
source or authorship of material clduses of the Bill and ita scheduled rules, 
the Profession might have been in possession of the exact extent of its inm- 
debtedness in this respect to the opinions of each representative of the 


different Bara and Benches of India. 
Ae it is, the final draft-Bill now prepared is, on the whole, a decided 


improvement on the present Qode, and its broadest features in their 
general out-lines may be summedeup in very few words. They are three. 
First, a high degree of certainty. precision and definitenoss attained in the 
choice or rather the elimination of conflicting case-law. It is just what is 
essentially required in a law, whether it be code-made or court-made, 
to dissipate the papular belief in its ‘glorious uncertainty’ which is 
to a great extent as fallacious as is the familiar adage vow populi, vow dev. 
Ssondly, a wide and far-reaching prospect extended tothe newly-created 
forms of modern practice to be found in the law of England. 
And, lastly, expedition or despatch in the inception, „progress _ 
and close of litigation, whether originating ina suit or summons, petition 
or other proceeding, from start to finish, with the least practicable 
delay. This three-fold result is brought about, on the one hand, by 
a conservative regard (natural tŷ minds accustomed to continuous chase 
after precedents and the discovary of eld principles to seize and lay hold of 
for introducing therein new illustrations,) for the system of practice created 
by the old Oodes. and, on the other, by a liberal, but, by no means, radical 
spirit favourable to a complete absorption into the Bill of the higher 
modes of English procedure invented by lawyers and formulated into 
rules by modern draftsmen. In short, it is a combination, by way of com- 
promise, of two procedures, in which a practicAl approximation is attempt- 
ed of Indian, to the precedents and forms of English® procedure. suited to 
the ‘conditions and wants’ of the Courts of India no less than the people 
inhabiting its progressive and backward areas. 

To attain these objects, the two Oomnittees have with stupendous efforts 
made a minute and critical study of procedure-l4w, so far as it ewas ster- 
eotyped in the existing Code and subsequently expanded by decisions 
with the aid of analogous English rules and oases thereon. When viewed 
in this light, the beat-executed and the least showy but solid portions of 
the Oommitteg’s constructive work seem to be par excellence Part rr on = 
Execution, Part x.on Rules and Part xt Miscellaneous, to which 
may be added Part pr on Incidental Progeedings, and Part Ivy on “+ = 


wv 
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_Buits in Particular Cases, with their correlated but more practicaKy 
useful and important Rules numerically arranged in the First Schedule 
of the Bjll, whether founded on Indian or English principles of practice, 
They aro proosdure proper ; that is to say, procedure considered, of the 
one hand, as part of adjective law in which neither the litigants nor the 
public are said to have any vested interost (1), and contradistingnished 
on the other, from substantive law, the formation and development of which 
in the English and Indian. as well as in the Roman, systems, have depend- 
ed on the proper formularies of pleadings, practica and procedure, Hven 
when the Bill will undergo, asit is bound to do, amendment and change in 
course of time, the rules rather than the clauses of the Bill, being more than 
a mere mechanical digest of case-law, will long remain a monument of the 
two Committees’ patient.exercise of their microscopic industry in re- 
fining the law of procedure and of their happy art in determinig or harmo- 
nising judicial decisions, abounding,as they do, in discordant details, 
thereby smoothly working out the much wished-for advancement of 
the procedure-law of the Anglo-Indian Empire towards its final conversion 
into one consistent, accurate, and uniform system. 

To appreciate in a cursory way the exact nature and magnitude of the 

work disclosed in those several Parts, two illustrations or three will suffice 
* even if they be taken at random from the whole Bill and studied under 
each of the three heads already suggested, namely :— 
(1) certainty out of conflicting or doubtful decisions, 
(2) introduction of new forms from English into Indian law, and 
(3) despatoh of litigated business. 

(1) In the Transfer of Property Act, 1882, 5.85, it is provided that all per« 
sons interested in the ‘property comprised ina mortgage’ must be made par- 
ties to suits relating to such mortgage. As all procedure is statutory, that is, 
it ıs a creature of enacted law, the decisions on the subject are naturally in 
almost all instances, cases of construction in respect of those enactments. 
Oonflict of decisions, consequently, abounds not only in the inferior Courts 
of backward and forward provinces, but it has been traced also tothe High 
and Chief Courts of the Presidency and Ohief towns of the advanoad type on 
the meaning of the term ‘property’ indicated in that section, as applicable 
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Ca em eee _ bene nna 
(1) Boo Hardoastle on Staixtory Law (1801) remedies. [tts by granting a remedy, i. e. by 


289, where tals vested-interest the@ry is doubted, 
In Bis comparative survey of the methods of law- 
making in the Roman and Bnglish systems, 
Mr. Bryoo mys that in both ‘law is made 
throagh the control of procedure.’ In farther 
discnssing the common characteristics of the 
English Judiciary with the Roman Prostor, 
he remarke: ‘the English Courts are concerned 
noe with abstract propositions of laf bat with 


entering jadgment for the plalntlif or the de- 
fandant in pursuance of cortain reasons whioh 
they deliver publicly, that Courts become 
sources of law, The Roman and Boglish OM- 
olals moved en similar lines both acted through 
thelr control of proo`dare’” Siwdies ta History 
and Juerisprudgnos, (1901; Vol. 11. pp. 33 
and 331. . 


Ld 


\ so. 22) JORMA, » + 309 


Be ; 
to the case of a mortgage by a Hindu father governed by the ‘Mitak-. 
| shara law, In the mortgagee’s suit for sale against the father, thé 
Madras High Court held that the son wasg not a necessary party (1), The 
Caldutta Court, after delivering two well-considered and extremely inter- 
esting judgments, of which one, however, contradicted the other in its Jine 
of thought and stand-point of approaching the section. followed the course 
of procedure prescribed by s. oe of the Oode. and held the same view of 
construction as that of the Madras Court. (2) But subsequently in the 
same case, the same Court, composed of three different jndges, came to 
an opposite conclusion that the son was a necessary party.(3) To the 
same effect was also the ruling of the Allahabad Court, (4) On the same 
point coming again for decision before the Calcutta Court last year, they 
decided on the facts that the ‘property’ referrad to in the section denoted 
the estate or interest which was the subject of any specific mortgage, and 
it may either be the corporeal land itself or the incorporeal right therein 
technically known as the equity of redemption (5), When the section, as 
embodying a rule of procedure came for consideration before the second 
Committee, they cut the Gordian knot by resolving all this medley of 
learned doubts, and, in lien of the ambiguous phrase which raised the dust, 
proposed for legislation the less puzzling terms ‘the mortgage security or 
the right of -redemption, (6) as expressive of the correct meaning of the 
original section. 

To take another instance. The firat para of s. 545 of the present Oode 
prohibits stay of execution pf a decree solely on the ground of an 
appeal being preferred against it. In the case of suits foran agent's 
acoount and other suits in which for purposes of appeal “accounts 
are necessary, 8.215 A of the Oode makes it obligatory on a Qourt 
to order accounts to be taken before the decree is made. The Oal- 
cutta Court reading both sections together construed them to mean 
that where an appeal may be pending in a High Court against an 
interlocutory order for such accounts to be taken, the appellate Oourt has in 
fhe exercise ot ita inherent power the carriage of the order, notwithstanding 
the pendency of the appeal. The Committee have added words to s, 545 
to express ite full meaning; and Order XLI, r. 5 accordingly declares that 
an appeal shail not operate as‘a stay of ‘proceeding under a decree or order 
appealed against’. thereby explicitly introducing words authorising an ow 
parts stay in oase of orders also and clearing up the original séotion of its 


u 





(1) Ramsamayyan v. Virasami, (1898) 21 28 Cal 617. 
Mad, 274, j (4) Ram Nath Ram v. Lachman (1901), 21 


_ (2) Surfa Prasad v. Golab Chand, (1900) All, 198 
27 Cal. 762. ° (5) Joggeswar v : Bhuban (1906) 33 Cal, 434 


(3) Lala Suraj Prosad v. Golab Chand, (1901) (6) Order IXI na © 
e 
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ambiguity and other diffieultios of expression. As the orders comprised are of 
most frequent occurrence, and as a decree may, according to the revised 
definition of the Bill, be either a preliminary or a‘ final decree, the | 
words added to r.5 of the Order seek to meet the new definition. 9% 
A comparison of the original s. 545 of the Code with the re-drafted r. & 
(1) of Order xur of the Bill also affords a further illustration of another 
class of legislative difficulties which the Uommittee must have severely ox- 
perienced in determining whether a section of the Code isto be treated as a 
general proposition expressive of a general principle or a mere provision 
of detail to be allocated to one of its scheduled Orders and classed 
among the Rules. The section, as it stands in the"Oode, is directory; and 
sub-rule (1) of rule 5, as drafted by the Committee,is partly declaratory and 
partly directory,—that is tœ say, declaratory of what Oourt-practice ought 
to be, and directory of the way in which Courts ought to exert their powers, 
Hither partis correct in form snd in place; and the legal effect as well as 
aim of the section and the sub-rule are substantially identical. If the 
section, is construed as simply affecting the Oourts’ powers. and 
therefore directory only, it must, on the general principles which (roughly 
speaking): seem to have been partially adopted in the draft- 
ing of the Bill, find its place inthe body of it inatead of in the First 
Bohedule fo it, If from the point-of-view of a mere statement of 
practice, it is viewed as dedlarutory, it must appear and take its proper 
rank among the Orders of rules drafted in that behalf. The Oommittee 
finding the effect of the section as amendedgby the added words to be both 
declaratory and directory have, it seems, wisely and courageously incorpo- 
rated together the dedurdiion and the dirsotion in the same sub-rule (1). 
These two instances are only types of innumerable others, indicative of 
the modus operandi on which the Committee set themselves to work and 
of the admirable policy they have endeavoured to carry out in this part of 
the Bill by heroically straggling through the conflict of judicial interpreta- 
tions put upon one and the aame term, phrase or sentence in the sections of 
the Oode. In determining the conflict of two opposite or contrary alternatives 
in the construction of the same law,the best of expert opinions may differ as 
regards the better and sounder conatruction.Of course, as Lord Macnaghten 
justly observed not long ago in a Housg of Lotds case, ‘we are not living in 
Utopia, wheze a perfect andsideal language may be had very readily’(!) Even 
where an Act is carefully drawn, like the Billa of Sale Aot (1878) Amend- 
ment Act, 1882 (41 & 42 Vic. c. 31), it has not escaped either jadicial or 
forensic exocration for the reason that it has given rise to a oloud 
of case-law which. on account of the scope of the enactment being ignored 
by the Bench as well asthe Bar, completely darkened its legislative mean- 


-~ ing. Thesate high authority in another case observes of the lastmen- 


(1) Commisstonor for, Incomc-Taw v, Temsol, [1881] A, C, 582 (578) 
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toned statute thus: “To say that the Act is well-drfwn or that its meaning 
is reasonably clear, would be to affirm a proposition to which I think few 
lawyers would subscribe, and which seems to be contradicted by the mass 
of litigation which the Act has produced and is producing evefy day, (1), 
Bat the great point made by the Committee in this part of the Bill 
is the certitude and finality they have sought to impart to the law 
in matters of civil litigation, sf far as it can be imparted by means of 
the resources at present at their command; and, asa great authority 
on the drafting of statutes and other law-documents in his technical 
treatise on the analogy between legal and general composition has said, 
‘the greater the certainty of the laws is, the more general will be the 
obedience paid to them and the less the power required to enforce them’ (2) _ 
(2) The principal forms of new procedure intended ultimately to be in 
troduced into Indian practice are what are known in English law as Counte 
er-claims, Third Party Procedure, Summary Procedure and Originating 
Summons. They are not intended to come into force at once with the Bill 
or the Rules as-part of Court-procedure; but clause 128 (2) of Part x of the 
Bill confers powers} on the principal Courts’ of the provinces to makee 
rules for the gradual, introduction of them in the country hereafter, 
subject to certain wholesome checks specified in the previous 
clauses of that Part, such as Rule-Oommittees of judges acting with. 
the sanction of the Executive Government. So far as those new forms of 
procedure will affect the Bombay High Oourt, they have already become 
since 1901 accumplished facts, and the merit of the earliest hit made for the 
introduction of them into Inflian practice must be almost exclusively 
attributed to its strenuous Ohief, who hasalready made his mark on its prac- 
‘tice by a pronounced taste for fresh reforms, though at times it borders on 
innovation, Soon after his translation trom the Ualcutta Bench in 1899, he 
caused the rules then in vogue, including the old musty rules of his Oourt 
to be re-cast, and a complete set of new 1uies (1n several instances word tor 
word reproduced from the Orders of the English supreme Court, in all their 
acourasy and amplitude of expression) were*compiled by himselt and his 
colleagues on the Bench with the help ot olfivials and leading practitioners 
of experience, These rules are locaily known as ‘ The Rules of 19ul’ 
and itis generally said that, regard being had to the capacity ot each judge, 
the novel nature of the practice, and @he ciass of local work to which that 
practice is in fact applied, they have worked s&tustactorily. © 
_ (3) Despatch ın litigated business, so essential to its efficient 
control for’ fiscal reasons as well in-she interest of the State as in 
that of the public who have tv seek reiet in coercive justice, is secured by 
(1) Thomas v. Kelly, (1888) 13 App. Cas. 506, (517), 
(3) Qas! on Law Composition (1840) Oh. 11—Of the case of legal writing, s Lep: 10, 


* 
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the Bill and its Rules iman infinite variety of ways at various stages ef © 
proceedings both in the Courts of first instance and in those of first and 
second appeals.(1) One of the most potent means employed in that behalf is 
the creation of Discretionary Powers, vested, in particular, i in Oourts pf iat 
instance in the making of interlocutory orders. ‘I would call attention; 
said Mr. Richards in introducing the Bill, ‘ to clauses 145 and 148 to 150 
which widen the disoretion of Courts. They confer powers to enlarge time 
and to amend written proceedings, and they recognise the inherent powers 
of the Oourt to make such orders as may be necessary for the ends of justice 
or to prevent tho abuse of the process of the Oourt’, These clauses 
mainly refer to powers which may be roughly indicated as follows :— 

(i) Powers relating to the extension of the period originally presoribed 
for the doing ot any act after it has lapsed (clause 145); 

(ii) General Powers rélating to the amendment of defects or errors in 
any proceeding in asuit (clause 150); 

. (iii) Powers relating to the rectification of clerical, arithmetical or 

. - accidental mistakes or slips occuring in decrees and orders of the 
- Court (clause 14¥);and =» 

(iv) Inherent Power ot the Court to make such orders as are necessary 
for the ends of justice und prevention of the abuse of its process 
(clguse 148), 

Discretion (3), ın its ultimate juridical effect, implies the abolition of 
appeal and revigional Oourts as regards all discretionary orders, unless a 
question ot law or legat prinsiple ıs involved in the exercise of the discre- 
tion ;because the Court which exercises it in*®respect of any matter which it 
thereby determines is made its own Oourt of first instance and final appeal, 








(1) See, for example, Clanses 2, (2) 22, 23, 24, 
40, 45, 48, 108, 149, Jo, of the Bill, 

(2) ‘Lhe dueretion of a Judge,’ says Judge 
Bouvier, ‘18 said to be the law of the tyrants; 
it is always ankuown; ıt is dufarent ia diferent 
men; itis cnaal, and dependa upon constitu 
tion, temper and pamion, in tho beft, 16 1s 
Oftentimes caprice; in the werst, 1b uw every 
vice, folly and passion to which human nature 
is iable.’—A. Law wieilonary adcpted,w the 
Conswtatation acd Law of tne United States of 
America by John Bouvier. (lh ed. 1878) 
Vol. 1, p.: 48%. The English-Lawetheory of 
discretionary powers, though oonoived ine 
lems extravagant spirit and expressed in more 
“over language, is also unfavorable io ine crea- 
fonof them, ‘A loose and unfettered duoretlon’ 
ays Loru Penzance, ‘lea dangerous weapon 
to entrust to any Cours, still moru to a smugle 
Judge. Under cower of this word ‘discretion’ a 
conclusion is apt to be formed upon a general 


impreamsion of facts too numerous and minute to 
be not perfectly proved while the result ls apt 
to be colored with the general; prejudioes favour- 
able orutherwim to the person whose conduct 
is undsr review, which the course of the svidenes 
has evoked. Upon moh materials, so used, two 
minds will hardly furm a judgment alike, and 
the mme mind may appear to others to f 

contradictory judgments on what seem to be 
similar fact, Thus inviws public oritiuoism, 
and shakes publio confidence in the justtos of- the 


@ribanal.’ Morgun , v. Morgan (1869) 1P. g 


D, 644 (647). Though dus view has ben 
expremicd of the use of ulsoretion in respect of 
buletantive.law, in which the Psterials art, 
nome: ous enough to found a correct judgment 
upon, ıt de vqualiy, or rather, stall mores 
true in mateist procednrelaw, where the 
enquiry ino facts isfor moreesummary and 
limited, 
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and also its own Oourt of revision and review. Nêw, with regard to the 
first set of powers above classified, their enabling words seem to be so very 
large and extensive in their application as to make almost every discretion- 
ary order peremptory. The English ruling under this principle, when applied 
to the case of an injunction obtained upon an undertaking to amend the 
writ, isto the effect that failure to amend causes a discharge of the injuno 
tion (1), Oases of this class and othofs of a kindred character may be useful- 
ly suggested as capable of exemption from the operation of this disoretion- 
ary power; as it tends to create a premium on negligence and discourages 
vigilence, which isthe soul of despatch in Court-business. The second 
set of powers isa verbatim echo of the English Order xxym, r. 12, with 
the exception that the term ‘just’ of the latter is enlarged into ‘fit’ in the 
former; or, in other words, the measure of ‘ justice’ which controls the 
English Courts in the rectification of errors and “flling-in of defects, is 
converted into a measure of ‘expediency’ in thethands of the Indian. The 
term ‘just’ is held not to confer an absolute power in matters of procedure, 
but a power which, to quote a dioium of Lord Ooleridge O. J. ‘is subject 
to rules and limitations binding upon the High Court, the Oourt of appeal 
` and the House of Lords.’ (3) Why should there be such an enhancement 
of authority in the direction of latitude spocially created for Indian judges, 
it is not clear. The third category of powers is, again, so far-reaching as 
to open up decrees, however completed they might be under corresponding 
English practice with all the solemnity of seals peculiar to English law. 
Though there is no magic in the act of affixing red wax to a Court-doou- 
ment, it is a wholesome principle to assign finality in express terms by 
some ‘act-in-the-law’ in addition to that created by the bar of limitation. 
Lastly, phrases used in the Bill such as ‘ends of justice, ‘abuse of process,’ 
‘general powers to amend,’ ‘inherent powers’ &o. are so very loose, indefi- 
nite and confusing that they may be capable of including all possible 
orders coming within the category or of excluding them altogether. Bentham 
who is still regarded as a great authority on legislation is of opinion that 
‘justice,’ ‘injustice, ’ inherent right’ &o. are words which ‘explain nothing 
or prove nothing.’ (3) There is, again, no such power*as ‘inherent power’ 
residing in the Indian Oourts, chartered or otherwise, unless it is implied 
from the express powers conferred by statute, Ina littlevcited but truly 
classical judgment by Green J. in Suganchand v. Mulohand (4), it is held 
in effect that the Ohartered Courts, which are the hfghest tribunaleof justice 
in India have, like the English Oounty Oourts, only statutory powers of 
jurisdiction” and procedure, and that the powers of procedure as distin= 


l) ‘tee Spanish o Ooreraiton v. The (8) Benwn’sha Uncorvof Looeiaae im 

(1) The Spanish o. Corporation v. The (8) Bentn’sha Thoory of Legislatica, Du- 
Spanish Oorporation (1800) 63 L. T, 16L mont’s edition, translated by R, Hildreth 

(3) Mutiagh v. Barry (1890) 44 Ch. (1896) p, 40, also p, 90, > 
D. 443, f (4) (4816) 12 B, EL O Bi ila, 
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guished from jurisdiction mns be spelt out of the charters which created 
those Oourts in the same way as powers under the English Oounty Courts 
Act are. It is only the Super.or Courts of England which have inherent 
or non-tatutory jurisdiction; but their procedure with the exception of 
equity-procedare was regulated ti | recently by the Com non Law Procedure 
Act, 1852 aid its provisions give rise to a diversity of clash ng 
decisions. In short, the use of indefinece phrases in procedure-law tends 
to minimise the effects of the certitude of the law which other parts of the 
Bill are valoulated to produce, They may be fairly characterised as ‘fighte 
ing’, phrases fraught with potential litigation. 

Besides, s. 588 of the present Code specifies in its twenty-nine sub-clauses 
a number of interlocutory orders tò? which a first appealis conceded. They 
affect some fifty sections of thit Code. Of these orders, those concerning 
about twenty sections, such, for instance, as ss. 103, 281, 372, 485 
aud 503 are imported imto the Bill as appealable; and appeal is 
new:y allowəd against orders under clauses which answer to ss. 375, 
483, 557,601 and 626 of the Code and which have hitherto been deemed 
disoretionsry or final. The Billem clauses 104 and 105 and the Order 
Xm in rale | refer to all cases of appeslable orders in the new acheme: 
and if they are excluded from computstion or contrasted with the 
list specified in s. 588 of the Oode, it will appear that a vast body of orders 
which the Proession and the public hitnerto regarded as appeslable, are 
it seems, without aiy sudisient reason assigned either in the Report or 
Mr. Riohards’s speesa, kuosked out ot the Bill, hase omitted orders 
may be provisionally tabulated in a suggsdtive statement as foilows:— 


_ Diaoretionary Interlocatory Orders under the Bill. 
Bectlon of tha Clause, or Appeal allowed. 


oe palit Order and Bubject-matter of ths orden cae bee oe 
1882, of the BUL 
s, 20 Gh, 35 Power tagtay proceeding where all defendants do wab-s, (1) 
„ Bo reside within jurisdiction » (3)° 
L 82 0. 1,7. 8,1010 Power to dumias or add parties „» (3) 
a, 36 ty |, Appearances of partiss by recognised agents of 
pleaders » (4) 
LA nU yy 4,5 Tolndse of claims Jao lani‘saies or sulta by or 
- 47 "Il 6,7 Exclasion of soms Cases of action ant amendment 
of plaints n= (3) 
s. 69 Tns Order to parties for personal appearances er (7) 
m 111 utp & Particulars of set off in Written Statement » (10) 
& 113 Yip? Proœdars on defanis of W ritan Sratemant called 
for by Oourt, e » (it) 
t a e i 
e e e m KE 
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Béction of the Clause, or ae ® i Appeal allowed 
ii eu rer ane Babjechmatior of the order. erie Da 
1883, of Ra Bill, Prooedure, 188%, 
C ys OYi p 17 Argumsntartive, prolix and irrelevant Written Biste *° 
bd møt, Bub, (12) 
LM ,, 17,,8 Power to impound documents (13) 
8 145 = yg LI LD Provisions for documenta applied to material subjects “ (18) 
162 4 XVI ,4 Prosedare on {fenffloient sams paid in for witnesses , (14) 
a. 170 „XYI yy 12 Procedure on witness's failure to appear n (10) 
s 177 „XTi n 90 Consequense of party, refusing to give evidence 
when salled upon by Court » (16) 
318 "XJI p Il Allowing or disallowing objections to sales by 
Judgment & btors = (16) 
e 813 = xT, 90 Betting mle on zround of jadgment-tebtor having 
; no saleable interest » = (18) 
n H , xx, Abatem-nt of suit on absonos of legal representatives 
of deovaped plaintiff » (18) 
ps 38% „p XXII, 6 Dispute as to legal represen‘ative : n (18) 
a 368 ye IXa? Procedure on death of a defendant x „ (19) 
e 370 n IXII „10 Pruerdureon platotiff’s insolvency 
n 4M p XxxII,'S Repuadiation of mit br minor plalotiff on attaining age » (22) 
n 455 p XXXII wlt „n When sit onreassohable or improper „n (23) 
e 458 a IXI, 11 Go-rdian's neglect of duty „ (23) 
s 47 ,, OT Deposit or security in arrest prooeeding before judg nent, (4) 
a, 502 a IT n10 Fora {nterlocatory order of money » (4) 
m 558 =, X11, 18 Bead ofsston of appeal dismissed for default a (97) 
a, 669 x17 ,,20 Rehearing of appeal on os parte do res (27) 
s 6639 yini Remand of cas by apex] coart- (38) 


This portion of the Bill. it is apprehended. is the most incomplete and 
unfinished part of the new prosedure on account of its vagueness as well 
as omissions, thereby opening up new channels of wordy wa'fare when it 
attempts in other parts to o'nge up the old flo-d-gates of litigation. Optima 
cst lon, que minimum relinquit arbitrio judios’ (1) (That is the best 
‘system of law which confides as little as possible to the discretion of the 
judge). It may prove, therefore, in the end ‘too large an order drawn’ 
upon the judiciary resources of the Oourts of India whether appellate 
or original, or whether they be in backward or progressed areas, 
dr whether they be composed of British or-Indiam Judges; for, it seems 
to assume. first. ‘hat those Courts have reached that degree of perfection or 
infallibility which students of corresponding English practice find scarcely 
reached even in the proceedings of Baglish Courts; and, seoondly, that no 
lesser degree of such discretionary auth rity in badian Courts igdeemed for 
the present to be expedient, wise or just. Without in any wise affecting 
one’s feelings of dignity to, or respect for, and even one’s {sense of pride in, 
the established judicial institutions of British India as contrasted with 
similar institutions, which preceded them during the periods of Hindu and 
Mahomedat sovereiguties of the country, and with an earnest desire to 


(1) Bacon's Abr, 44 . 
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seo the British Indian Wourts held up in esteem and weight suficient to'be 
‘referred to as citable authorities by the Courts and the Profession in other 
parts of the Empire, it may be asserted, without fear of challenge, that aa 
the jurisdictions of the Subordinate Judges’ Courts are the backward, and 
those of the High and Chief Courts are the sdvanced, areas in India, so the 
Indian High and Ohief Courts are the backward Courts relatively to the 
Supreme Courts and the Judicial Committee in England. What is in fact 
true territorially of different courts is true also individually of the per- 
sonnel of the same Court at the same as well as different times. The 
disparity between judge and judge, as it strikes close observers of them, in 
moral power and intellectual equipment on the samo Bench is at times’ 
immense. In the judicial history of Indian Jourts one may, without referr- 
ing to any particular couyt. say generally that every succeeding genera- 
tion of Judges of the same High or Ohief Oourt has not attained the same 
high level of judicial ability on the same broad plane of knowledge and 
experience as has distinguished, for instance, the generation of Westropp 
0. J., and West J. or of Sargent 0. J. and Melvill J. (not to mention for: 
obvious reasons the preceding’ or succeeding generations before or 
after), if one takes one Barrister and one Civilian Judge of each rank 
inthat Oourt asthe best embodiment of judicial excellence in the same 
generation. Whether one believes in the ‘juridical axiom’ of the anti- 
quated stoic-lawyers of the Antonine era—Ommnes homines natura asquales 
sunt.—or believes with the historical school of some modern legistas in the 
‘natural inequality of men’, there are approciable differences in individual 
judges setting up discrepant standards ies tees testa of judiciary dia 
oretion“in the same Court among the same generation of Judges; and this 
phase of their personality or intellectual traltis manifested by them far 
more emphatically in their exercise of discretionary than of appealable 
and revisional powera. To correct these differences, that must naturally 
and inevitably occur in the exercise of discretionary jurisdiction by 
the Oourts that will hereafter be affected by the Bill when it becomeg 
law, it may for the present be safe to leave the discretionary poweas 
of the Oode-just where they stand, untouched. One may even more safely 
goa step further and propose that they should be reduced, and limited 
to well-defined cases by specific reference to specific clauses of the 
Bill by their specific numbers, including cases of costs, as has been the rule 
in the drafting of s. 588, so that the incorrect or improper exercise of them 
may be narrowed down to particular clauses and those clausea, only ; and 
they may also be quickly set right to the same extent as is done 
in cases of recognised appeals from findings of fact and law; for, 
such misuse of discretion, pure and simple, affects a large body of 
litigated proceedings which do not find their way te the lawereports. It 
s 
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13, therefore, not sound policy to ‘widen ’or ‘ erfarge’ the circle of non- 
appealable interlocutory ordera of the Courts, as they are now constituted,’ 
on the lines the Bill seeks to indicate; and if some members of the same 
,Coums happen not to be ofa strong independent fibre or are not gifted 
With a high order of judicial nerve, fortifled with the confidence born of 
extensive soqusintance with the law, they, sitting as single judges, are 
apt to perpetuate error. 


RECENT ENGLISH CASES. 


Company— Direstor-~Appoiniment of Limited: Company- Ulira virea— 
Winding-up—Alteration of Constitution of Oompany--“ Just and quitable” 
Companies Act, 1862 (25 and 26 Vict. o. 89), g. 79, eub-e. 5. A company 
registered under the Oompanies Act, 1862, need not have any directors 
and there is nothing in the Companies Acts prohibiting the appointment 
of a limited company ^as a director or manager of another company. In rs 
Bulawayo Market and Offices Company. Ld. (1907. 2 Oh. 458) 

Lieut—Alteration of Building—-Ancient Lights—Setting forwsrd of 
Wall—Alteration in Height of Window—-New Window receiving same 
TAght as Old— Alteration made during Period of Acquisition of Right 
Presoription Act. 1832 (2 & 3 Will. 4.0.71), a. 3. The question whether 
the right to the acoess of light to a building ‘which has been enjoyed 
.through one window is preserved upon an alteration of the building 
depends on the identity of light, not on the identity of aperture. In cases 
where the light comes to any window over the roof of higher buildings, at 
an angle, and the building is altered by advancing the wall in which the 
window is, the right to access of light will be preserved if any window or 
aperture in the new wall intercepts and gives access to any substantial 
part of the light which passed through the old window. It makes no 
difference that the new window or aperture is at a much higher level than 
the old window. No alteration of a building. which would not involve the 
loss of a right to light when indefeasibly acquired, will, if made during 
the currency of the statutory period, prevent the acquisition of the 
right. Andrews v. Watts (1907, 2 Oh. 500). 

See 
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The Consolidated Digest, 1901-05. By By 5. Srinivasa Airan B. A. B. L, 
Vakil Madras High Oourt. MADRAs :"Anands Steam Press, 1907. Roy. 
8vo, 1866 columns. Price Rs. 12. 

Our readers are familiar with the compilers. Annual Digest: He has 
now brought out this consolidated digest of oases reported from 1901 to 
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1905 in Law Reports Intian Appeals, Indian Law Reports, the Bombay 
“Law Reporter the A'lahabad and the Calcutta Week|. N tes. and the Alla- 
habad. the Calcutta and the Madras Law Journals. Thus this digest is a 
-ontinuation of Woodman’s Digest with the additional feature thet ig 
c ‘ntains cases reported in authorised and private series of reports. A 
sable of headings is added to this compilation, and the classification of the 
subject-matter is both good and logical. The volume is in every way 
very serviceable to the profession, 





‘The Provincial Insolvency Aot (III of 1907). By O. KRIBHNAaN NAR, 
B A.B L, High Oourt ` Vakil. Mapras: Higginbotham & Co. 1907, 
Demi 8vo. Pages xxxvi and 139. Price Rs, 2-80. 

Tue Provincial Insolvgncy Act isto come into operation throughout 
British India on the lst January 1908. It received the assent of the 
Governoi-General of India’ on the 5th March 1907. This is the third 
commentary on the A t. The reader is introduced to its provisions 
by an informing introduction which sketches briefly the history of Insol- 
vency'in England. and summarises the provisions of the Act. Coining to 
the Act, we find that the commentary is admirably prepared. Undėr, 
each section is found the heading of ‘general remarks” which furnishes 
as it were the key to interpretation. and itis followed by a well-arianged 
digest of case-'aw both English and Indian. A perusal of the contents of 
this book has convinced us that it is the best annotated edition of the Act, 
We have a word of praise for the exceedingly neat get up of the book. 


NOTES OF CASES, 





[ Tho important ones will be fally reported hereafter, | 





A. 0. J. 
1907 [ Cor. Jenkins O.J and Heaton J ] 
Soptomber 30. e ( sond Appeal No, 986 af 1907.) 
(J 
e T af 
PAOHATA Matha Inom lands of a Math—Descent of lands—Presumption, 
In the caw of Inam lands of a Math there ts no premmption that they are ancestral 
SANG \NBA- faroily property: but the presumption arises that the lands de oend from one head of 


diTi the Math for the time belng to another head} and his nawral rolat löna àa seh havo 
no interest In 


Salbaya v. Pirupakshaya (P, J. 1896, p. 418) followed, Pondera v. Pirpandiyam 
(I. L. R. 23 Mad. 302) not followed. 


Å 


Dictee confirmed 
Mr. E. H Kelkar, for the appellants, . 
Mr.S. B Bathle, for respondent No. 1, 
, Mr. A. F, Bhat, for responcent No, $ š 
° 
e Ad ° æ 
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: [Cor Ohandavarkar and Knight JY.) A. 0.3. 
(Otel! Batra. Appeal No. 172 of 1907). 19 7 
Indias Ooairact Aot (IX of 1872, Seo, T3— Breach of contrast—Dawages- —.. Oetaber 1. 


` a breach of contract ts proved by the plaintiff, be is entitled to damages _ 
* ace riding to the rul: lald dwn in's 73 of the In‘ian Contract Act, and even H M GaxLaL 


there is no evidence on that point ne is entithd to at least nominal damages. Pursqor- 
Mr. L, A. Shah, for the appli ant, TANDAS 
Mr, K. N. Koyayi, for the opponent ° i v. 
——— Doras 
(Cor Dagar 2] 0. U. J. 
(Suit No. 1 qf 1907). 
Mortgage— Redemption suit—Oosts of the ret. 1907 
A mortgages should no: bs duprived of his coss lightly and ghquld not be come N et u 
pelled to pay the mortgagor’s covte in a redemption sut n læs he has misondnet- Ly 
od Saa in a grow manner or acted aaan and oppremlyely, i Esun 
Mr, Bahadurji, for the plaintiffs, Oio 
Mr, Desai, for tue defendant. F . © . 
——— TooLsrpas 
[ Cor. Beaman J.) Druku ser 
( Nuit No. 655 gf 1¥07,). - OG 


Tigh Overt Rale LL *—Civill P. ocaiure Gods doe XIV of 1883, Sees, 108, 113—- 1907 
Feailars to file writtes statement m time—Decres en parte—dMoiion e set asics ths 
ez parte decree. October 19. 

Whores defendant is called upon, under Bule lll of the High Court Rules, to fle « 
a written statement and fails to do so within the tune preseribed. his failure to do so 0 
amodu.s totellare within the meaning ote 113 of the Onu Pruosdore Code. ‘Lhe Beavis 
planni le, therosfter, enucled to naro che mli disposad uf en paris, OHaxD 

The question whether a case is youd, or bad on ite meris, has very lte to do 
‘with the proordare oder s. 108 of phe Civil Proceduro Code. The Uuart has tu luuk to | 
one thing and one thing only whether the suammunses wero reed and whether if, 
served the party bed suifictent cause fur his non attendance. 

The prlocip ¢affirmedin Somayya v. Subbamma (1. L. B. 36 Mad. 509) appedre 
altogether unsound and likely to introduce practioally; anllmited and unnecessary 
complioatiuns in administering the sections. 


Horuvast 


a fet 


Motion dismissed, 


. [0. 0.4. ‘Bui Na es gf sve: ° pact 
Limitation AR Aat {XP of 1877), 8.o. i8—Limiahoni -Praud coming to thd 1 kano- 1907 
ledge of the plaintif—Kaowledge— Suspicion —Cownsel aad Judge—Duties gf one y are 
towards the other and vice versa. ovembar ; 
Where s. 18 of the Limitation Aot 1877; makes Rha concealment of documents a R. D. 
saffictent ground for avo: iing the ber of Iumitatim tt apcoifically® provides thot the ° Sarnwa 


™ Rule LU of ibe Bumosy High Ovars Bala aod Furma, row as tollows:— a 

When a wflttan statement ahali be called for by the Juige from a defendant-in yy vores: 
the first Instance, nocios to thas effect shall ba gives in the margin of the writ of Barritas 
mummons o lling on the defendant within four weeks frum the service thereof (unless ua 
the Judge shall atherwiss erder) to file his written statement and marvan copy 


hereof on the plaintif or his attorney.” 





' 
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documents must HË necessary to establish the right, and 1s has often been hald though 
. it appears that the proposition is almost self-evident and quite independent of antho- 
rity, that papers which, while they may be extremely valuable in mpporting the 

. Claim, are not themselyes the basis of the claim, do not fall within the meaning 

the section. ° ° 


Knowledga, for the purposs of the section, is not mere muspieion, It is such 
definite knowledge as will-enablo the person defrauded to seek his remedy in Court 
or as was laid down by the Privy OounsW, whare there is frand the defendant must 
show the plaintifs clear and definite knowledge of the faos constituting the fraud 
at a dat;beyond the statutory period to bar the emit, It is not sufficient to show 
that the plainilff had reesived some hints and clues which might have led to such 
knowledge, the defendant meanwhile keeping back the main syidence of the fraud. 

Natha v. Jodha (LI.B.6 All. 415); Daji Raghwacth (P, J. 1887, 344); and 
Rakmibhoy v. Turnor (L. R. 20 L. A. 1), followed, 





0. 0.3. anann . 
1907 3 [ Cor. Russel J.] 
Nowember 14, © (0.0.J. Swit No. 243 of 1906 } 
pace Mahomedan Low—-Wakj-—Shares in a limited Company. 
Bey Shares ina limited Company’ cannot be the subket of a valid wakf under the 
eh Mahomedan Law. À 
Guram 
_ oem [ dor. Davar J. | 
= (0, O. J. Swit No, 887 of 1894: Appeal No. 873). 
Practice—Chambers Jydge—Attacinent-Olj ection by Third party—Substontt 


It has been the invariable practics of the Judge in Chambers—when an attachment 
1907 is levied and a third party objects to the sarge, makes a claim, and obtains a summons 
Noseabor 1p, $0 have the attachment raised, to ordet elthor ths attaching creditor or the third party 
sears to file a substantive suit and the summons stands over to abide by the result of ths sult, 
Mon According to the Hnglish Practlos (Annual Practice, 1907, p. 609) whan an isene 
Goras- is ordered to be tried the third party is usually made ths plaintif and the judgment 
OHAND creditor the defendant. This prastios was followed here with this reservation: “I 
v. wish to guard myself from being taken as laying down thas i al similar onses th, 
Minoxsp English practice I have referred to isto be followed for there have been numerouy 
* Mower cases in our, Courts where the attaching creditor has been diroeted to file a suls failing 
—_ whioh the attachment Ispied by him is ordered to be raised.” 


Mr. Raikes, for the plaintiffs. . 
Mr, Padshah, for the defendant. 


A, 0, J. [Cor. Knight and Macleod JJ.] 
1807 , e (Oiii Appeal No, B40 of 1907), re 
k = 14. Lttttre Patent, Ol 10—Appsal to Privy Ooxacil—Louve to appeal—Fleader 
ember. suspension of —Disciplinary jurisdiction—}raciice, . ' 
SA DAU No appeal lies to the Privy Courioll by right of grant against an ardet af thë 


High Ooart under Cl, 10 of the Letters Patent as it is notin the nature of a final 
Gov judgment, deere or order unjsr Oh, 39 and, therefore, the High Court has nd 
. Pusan power to grast sre toiappoai: . 


amed 


Bombay Suw Beporter, 


15th December, 1907. 





RES JUDICATA. 
GENERAL PRINCIBLES. 





Want of Jurisdiction. 


By JANABDANA DAMODAR Dixsurr 
Assistaxr Junes 


[ Continued from p. 296]. *- 
n> has been already pointed out that foreign Courts by pilata inter- 
national law are not entitled to pass judgments against non-resident 
persons and the Courts in India ehall not entertain suits on or execute 
such judgments. The same regult would naturally follow if the judgment 
of a British Oourt passed againat & non-resident foreigner is sought to be 
exeouted in a foreign territory. In the case cited above Oandy J. 
has made the following observations :—‘ Suppose the defendant 
in this case resided in Belgaum, but the contract giving rise to the 
cause of action had been made in Sangli territory, and the Sangli 
Court had assumed jurisdiction and passed a decree against the defen- 
dante, then the question woald arise, if plaintiff brought a suit in 
Belgaum against the defendants on the foreign judgment, whether the 
British Courts could recognize such assumption of jurisdiction, and would 
treat the foreign judgment as a nullity. So too if the Subordinate (Judge?) 
should pass judgment in the present case against the defendants and the 
plaintiff should bring suit on that Judgment i ip the Sangli Court, it may 
be said that the question would arise in the Sangli Court, whether such 
judgment should not be treated asa nullity. The question for our consi- 
deration is not whether the Belgaum Subordinate Judge can recognize a 
certain judgment of a foreign Court, or whether a foreign Court would 
recognize the, judgment of the Belgaum’ Subordinate Judge, if delivered 
against the def endante in the present case. 2 conversly in the Faridkote 
7 41 
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cage the question was not whether the Faridkote Court had jurisdiction to 
pass the judgment it did and not whether that judgment was valid within 
the Faridkote territory. The answers to both those questions were apparently 
in the affifmative. Tho Sovereigu of Faridkote who combines in hig own 
person both the logislative and executive functions of Government, hed 
specially authorized the Judge to try the case in question and it may be 
added had of his own authority directed the adoption of the Indian Codes 
of divil Procedure, so far as thoy were applicable to his territory. But the 
question decided by tho Privy Oouncil in the Faridkote cass was, whether 
the judgment though valid in the country of the forum by which it was 
pronounced, could be regarded as anything but a mero nullity in the 
Courts of another nation. That question was answered in the negative, It 
does not arise hore.” But a decroe passed by a foreign Court against non- 
resident British subjocts slfall not be executed by British Courts as having 
been passed without jurisdiction. The decree-holder can sue upon the 
foreign judg ment and thon the Courts will have jurisdiction again to 
enter into quostions as to want of jurisdiction or of fraud (Haji Mussa v. 
Parmanand, I. L- R. 15 Bom. 2169; 

Then as regards the relations of Native states in India with the 
paramount power Candy J. observes as follows:—* It may well be doubted 
whether if would be correct in such a case as this to say that the assertion 
of jurisdiction by the British legislature is inconsistent with the comity of 
nations, or with the establishod rules of private international law. Is 
Sangli state a nation within the meaning of those rules? A reference to 
Aitchison’s Treatise (3rd. ed., Vol. VII, p. 166 ef seq.) shows that the Sangli 
Chief imone of the southern Maratha Jaghirdars, He is a First Olass Sirdar 
under the British Government. He is a descendant of Hari Bhat, the founder 
of the Patwardhan family, a Brahmin who became the fami'y priest of the 
Ghorpades of Ichal Karanji, and wh se three sons rose to military commands 
under the first Peshwa and received grants of land on condition of military 
service. At the time of the Peshwa’s overthrow Chintamanrao was the Ohief 
of Sangli. An engagement.was entered into with him, which bound him to 
dependence on the British Government, to whom all quarrels were to Be 
referred &c.” The decision in Girdhar Dumodar v. Kassigar was approved 
of by their Lordships of the Privy Oounoil in tho case Annamalai Chetty 
v. Murugasa (I. L. R. 26 Mad. 544 atẹ. 552)’and referring to these deci- 
sions tho Madras High Cotrt in a recent coase has held that a non-resident 
foreigner, who is a subject of a protected native state, may be sued in the 
Courts of British India, if the cause of action arose within the gurisdiction 
ot any such Court and has observed :-—“Whother what weighed with their 
Lordships in the last mentioned osse in upholding the decision of the 
Bombay Court in Girdhar Ddmodar v.. Kassigar was the dependent 
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character of the foreign territory or the argumemt of convenience with 
reference to commercial relations between the residents of the paramount 
and protected states urged by Bittleston J. in Bavah Meah Sab v. Khajee 
Meah Sab, (4 Mad. H. O. 218), by Sargent O.J. in Girdar Damodha¥ v. Kassi- 
gar; ce arr 0. J. in Ram Raoyi v. Prahlad Das (I. L. R. 20 Bom. 133) 
and by Oandy J. in Rambhat v. Shankar; is a matter which it is not for us 
to enter. Assuming that the rule latd down in Annamala Ohtty v. Murugasa 
was not intended to extend to subjects of a foreign independent state 
but was confined to subjects of protected Indian territorios, the present is 
such a case, Tadepalls v. Nuwub Sayd Mir Gulam (I. L. R. 29 Mad. 69), 
But where the agency of a non-resident foreigner was found by the Judicial 
Committee not to have been proved, the alleged agent being merely the 
manager of joint family property of which the defendant owned a share 
they held that such a person is not the agent of the members of the family 
so as to make them liable to be sued aa if theyewere the principals of the 
manager. The relation of such persons resembles that of trustee and cestui 
que trust rather than that of principal and agent or of partners. Anna- 
mala v. Murugasa (1. L. R. 26 Mad. 54, P. 0.). 
THE SUBJEOT MATTER. 

As ee the subject matter of the suit, the Courts must both have 
territorial as well as pecuniary and personal jurisdiction, otherwise all is 
void and coram non-judics. Bection 44 of the Evidence Act relates to 
absolute want of jurisdiction and mot to cases where there is inherent 
jurisdiction but is faultily exercised’ no objection having been taken 
thereto. (Ketkammia v. Kellapan, I. L. R. 14 Mad. 228 and Maltkarjan v. 
Narhari, I. L. R. 25 Bom, 337, r. 0.). The jurisdiction will be determined 
from the valuation of the subject-matter by the plaintiff as given in the 
plaint and from the cause of action stated therein. If from these state- 
ments it appears that the Oourt has jurisdiction and no objection is taken 
to it the decision cannot be questioned as having been made without juris- 
diction in a subsequent suit relating to the same matter, for the fact of 
the exercise of the jurisdiction itself becomes res judicata. But ifa 
iofussil Court makes a decree directing land in Bombay to be delivered by 
the defendant to the plaintiff or a mofussil Court of Small Causes orders a 
payment of a aum of one lack rupees, there would appear to be want of juris- 
diction on the very face of the decreg and the plaint and the matter decided 
by it cannot be considered to operate as res pudieata in any subsequent suit 
in respect of the same matter. These cases are not to be confounded with 
eases in wlrich the plaintiff in order to bring the suit within the jurisdiction 
of a particular Court either undervalues or overvalues the claim, and the 
defendant submits to the jurisdiction of the Oourt. In such cases there are 
partioular stages, when the objection should be taken and if the objection 
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is not taken at the proper time the defendant cannot in a subsequent suit 
eontend that the previous suit was decided by a Oourt not having pecuniary 
jurisdiction over the subject matter or on the ground that the cause of 
action ha not arisen within the jurisdiction of the Oourt, if on the fae of 
the plaint the suit is within the cognizance vf that Court. In the case of 
Lakshman v. Babaji (I. L. RB. 8 Bom. 31) it was held that what prima 
facie determines the jurisdiction of the @ourt is the claim or the subject 
matter of the claim as estimated by the plaintiff, this boing subject to the 
prinoiple that the juriadiction of the Court properly having cognizance of 
the cause is not to be ousted by unwarrantable additions to the claim. The 
Allahabad High Court added that the principle is also subject to the rule 
that a plaintiff cannot undervalue hia relief in order to have recourse to a 
Court of lower grade than the Court that would have jurisdiction if there 
was no undervaluation (Zaer Husain v. Khurshed, 3 All. L. J. 266 at p. 
278). é e 

Besides there sre certain cases which are not capable of money valuations 
and the plaintiff is left to put his own valuation in his claim, such as suits 
for restitution of conjugal rights, seita to set aside an adoption, to obtain 
a declaratory decree where no consequential relief is sought, and suits to 
obtain an injunction. $ 

Section 3 of the Suits Valuation Act (VII of 1887 ) empowers the Local. 
Government, with the previous sanction of the Governor General in Oouncil, 
to make rules for determing the value of land for the purposes of jurisdic- 
tion in the suits mentioned in the Court Fees Act, 1870, s. 7, paragraphs 
5 and 6 and paragraph X clause (d); while #@ 4 declares that where the 
following suits relate toland or an interest in land of which the value 
has been determined by the rules framed under the last section, the 
amount at which, for purposes of jurisdiction the relief sought in the suite 
is valued shall not exceed the value of the land or interest as determined 
by these rules, viz :— 

(a) for moveable property where the subject matter has no market value 
as for instance, in the case of documents relating to title; 

(b) to enforce the right to'share in any property on the ground that it 
is joint family property; 

(c) to obtain declaratory decree or order where consequential relief is 
prayed; e 

(d) to obtain an injunction; i l 

(4) toa right to some benefit (not otherwise provided for by the Courts 
Fees Act) to arise out of land; i 

(f) for accounts; . 

(g) suit to alter or set aside a summary decision or order of any Oivil 
Court not established by Letters Patent or of any Revenue Court; 
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h) to alter or cancel any entry in a registor ofthe names of proprie- 
tors of revenue-paying estates; 

(i) to obtain a declaratory decree where no consequential, relief is 

prayed ; . 

(j) to get aside an award; 

(k) every other suit where it is not possible to fix at a money value 
the subject matter in dispute, and‘vhich is not otherwise provided for by 
the Oourt-fees Act. 

Sections 3 and 4 are comprised in Part I of the Act, which has not been 
extended to the Bombay Presidency and no rules under the sections can 
bo made till it has been so extended. In other Presidencies no rules 
seem to have been made under the Act. As will be pointed ont hereafter, 
owing to absence of the rules, great confusiop, misunderstanding and 
anomaly is likely tobe caused in the operation of the principle of rea 
judicata in questions relating to the declaration of status. 

It is said that the plaintiff may undervalue or overvalue a particular 
claim in order to bring it within, the jurisdiction of a particular Oourt, 
and jurisdiction prima facie is to be determined by the valuation put by 
the plaintiff upon his claim. and the jurisdiction of the Court after the 
decree cannot be challenged and it cannot be said that the Court had no 
jarisdiction. The law on this subject is laid down in a. 11 of “the Suits 
Valuation Act which i is applicable to the whole of India and which is to the 
following effect :— 

“(1) Notwithstanding any thing i in Section 578 of the Code of Civil 
Procedure (XIV of 1882) an objection that by reason of the overvaluation 
or undervaluation of a suit or appeal a court of first instance or lower 
appellate court which had not jurisdiction with respect to the suit or 
appeal exercised juriadiction with respect thereto shall not be entertained 
by an appellate court unless— 

(a) The objection was taken in the court of first instance at or before 
the hearing at which issues were first framed and recorded, or in the 
lower appellate court in the memorandum ‘of appeal to that court, or 

tb) the appellate court is satisfied, for reasons to be recorded by it in 
writing, that the suit or appeal was overvalued or under-valued and that 
the overvaluation or under-valuation thereof has Prejudiciglly affected 
the disposal of the suit or appeal on if merits., 

(2). If the objection was taken in the manner mentioned in clause (a) of 
sub-section (1), but the appellate Oourt is not satisfied as to both the 
matters méntioned in clause (6) of that section and has before it the 
materials necessary for the determination of the other grounds of appeal to 
itself, it shall dispose of the appeal as if there had been no defect of juris- 
diction in thé court of the first imstance. e 
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(3) If the objection waa taken in that manner and the appellate Court is 
satisfied as to both those matters and has not those materials before it, 
it shall proceed to deal with the appesl under the rules applicable to the 
Court with respect to the hearing of appeala;+but if it remands the, sujt 
or appeal, or frames and refers issues for trial, or requires additional 
evidence to be taken, it shall direct ifs order to a Court competent to 
entertain the suit or eppeal. 

(4) The provisions of this section with respect to an appellate Court shall, 
so far as they can be made applicable, apply to a Ocurt exercising revi- 
sional jurisdiction under section 622 of the Code of Civil Procedure or other 
enactment for the time being in force. 

(5) This section extends to the whole of British India, and shall come 
into force on the first day of July, 1887.” , 

A guit for two declaratiqns filed in a Subordinate Oourt was valued by 
the plaintiff in excess of the peouniary jarisdiction of a District Munsif. 
No objection was taken in the Subordinate Court to the valuation of the 
suit. In appeal an objection way taken to the jurisdiction and it was 
pleaded that the matter was res judicata by reason of decrees passed in the 
District Munsif’s Courts. The plea was overruled on the ground that the 
objection to the jurisdiction was not taken in the Subordinate Judge’s Court. 
(Gunapañ v. Ohatten, I. L, R. 12 Mad. 223), So also when a suit to set 
aside a sale in execution of a decree was brought by the representatives 
of the judgment debtor, in contravention of the provisions of s. 44 of the 
Oivil Procedure Code and the suit was decrgaed and no appeal was preferred 
agsinstit, anda subsequent suit was brought for the possession of the 
property, it was held that the suit was not barred by s. 244 on the ground 
that the words “not competent” ins. 4bof the Evidence Act refer to a Court 
acting without jurisdiction (Kethamana v. Kallappan, L L. R. 12 Mad. 228). 
Where a purchaser at a Court sale of eight pangus out of an estate of 2845 
pangus sold them to the plaintiff and the whole estate was worth more than 
Rs, 2500 but the8 pangus sharp was worth less than Ra. 2500 and the suit was 
brought in the Subordipate Judge’s Court and it was found that the plaintéf 
was entitled to only 8 pangus and though the High Court held that the suit 
was cognizable by the District Munsif it refused to interfere because it held 
that owing te the overvaluation the gisposal of the suit was uot prejudi- 
cially affegted having regard tos, 11 of the Suits Valuation Act. ¢(Krishna- 
sami v. Kanakasabat, I. L. R. 14 Mad. 183). The section cures the defect of 
juriadiction, not only where there has been a final disposal by the lower 
appellate Court, but also when a cage has been sent by it fora finding (Raman 
v. Secretary of State, I. L. R. 24 Mad. 427). Bo alsoa suit which has been 
designedly over or undervalued has been tried, and the under or overvalua. 


Ao, 88] ° sOURMAL, = _ 892 


tién has not prejudicially affected its disposal on the merits, the defect of 

Jurisdiction is cured (Hamidunnissa v. Gopal Ohundra, I. L. R. 16 AU. 378,- 
Govinda Inemon v. Karunakar, I. L, R. 24 Mad. 43), But where a plaintiff 
demands a certain sum by way of interest or otherwise and the ddfendant 

contests his liability and at thosametimessysthat but for the unwarrant- 

able additions the claim is cognizable by a Court of a lower grade, the ques- 

tion ia not one relating to overvalaation of the subject matter of the suit. 

The question is as to whether tho plaintiff can recover the whole or only a 

part of the sums claimed by him in the suit. Very great inconvenience 

and confusion would result if pleas raised: by the ddfence as to the 

rights of tho plaintiff to portions of the relief sought by him and 

which he would be entitled to on establishing the allegations 

of the plaint, were allowed to be treated as preliminary ques 

tions, affecting the valuation of the suit, ànd which ought to be 

determined in order to ascertain the Court ein which the suit should 
be brought, (Koti Pujars v. Manjuys, I. L. R. 21 Mad. 271). Oases of over 
or undervaluations of claims are distinct from cases of want of inherent 
jurisdiction and while in the former objections can be taken at stated 
stages and on stated grounds the objections in the latter class of cases can 
be taken for the first time even in second appeal to the High Court. Thus 
when a claim valued at a particular amount is brought and decided by a 
Court having pecuniary jurisdiction to decide the claim so valued, it can- 
not be said in a subsequent suit that the claim was undervalued or over- 
valued and the court which tried it had no jurisdiction, because the matter 
ofthe jurisdiction in such casesbecomes resjudtoata and the decision in the 
previous case cannot be impeached on the ground of want of jurisdiction. 

When the court has clearly no inherent jurisdiction the decision of the 
court has no effect and is a nullity and a fresh suit upon the same cause 
can lie in a competent court. Maharaja of Jeypors v. Genumpuram, L L. 
R. 28 Mad. 42, r.o. ; 

[ To be continued. ] 


. = GLEANINGS. 





Oross-Examination: 

| Ga selecting for discussion the subgect of oross-oxamination, we do not 

propose to offer to our readers hints as to th8 method in which the task 
of cross-examining witnesses should be undertaken. Indeed, beyond 
pointing oft a few obvious errors to be avoided, we doubt whether it ig 
possible to say anything apon the subject which will be of real value to 
the practitioner. Our object is rather to collect into a handy form the 
gardinal rulés which regulate the practice of crossoxamination, and thus 
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to assist magistrates agd advocates alike in determining what is, and what 
„is not, admissible in particular cases. 

It will be conveniont if we divide our subject into the following heads: 
(1) whomay crogs-examine witnesses ; (2) what witnesses are liablg to he 
crose-examined ; (3) how questions should be couched in crose~oxamina- 
tion ; (4) as to what matters witnesses may and should be cross-examined ; 
(5) as to what answers they may be contradicted; and (6) how (if at al!) 
they may be compelled to answer questions; and in considering these 
various points it is necessary to bear in mind that the object of cross-exmi- 
nation is twofold, vix., to weaken an opponent’s case, and also to establish 
‘a party’s own case out of the mouths of his opponent's witnesses. Upon 
the first point, vix., who is entitled to croseexamine witnesses, little need 
be ssid. It is obvious that a counsel or solicitor appearing fora client in 
a court in which he has te privilege of audience hasthe right to cross 
‘examine witness called byehis client’s opponent. Bo, too, if a party is not 
professionally represented he is entitled to himself cross-examine wit- 
nesses, and the right may thus be exercised by a private individual prosecut- 
ing or defending a charge at petty sessions. (Duncan v. Tome (1897) 51 J. 
P. 631.) As to the liability to cross-examination, the general rule is that 
every witness who (being competent to give evidence in the case) is inten= 
tionally called end sworn may be cross-examined by the opposite party, and 
that the right to cross-examine is not destroyed by the fact that the party 
calling such witness changes his mind atthe last moment and asks no 
questions. (Phillips v. Kamer, 1 Esp, 357; see also per Stephen, J., at 88 L. 
T. J. 340.) This general rule extends of @ourse to an accused person, or 
the wife of an acoused person, giving evidence for the defence; and where 
two or more persons are charged and tried together, and one of them 
either himselt gives evidence incriminating another of them, or callsa 
witness who.gives such evidence, the defendant so incriminated, as well as 
the prosecutor, has the right to cross-examine. (R. v. Hadwon (1902), 66 J. 
P. 456; [1902] 1. K. B. 882) Witnesses called by the Court may not be 
cross-examined without leaves but such leave is given as a matter of courge 
if their evidence proves to be material. Moreover, in criminal casos, if the 

` prosecutor does not call a witness whose name appears on the back of the 
indictment, the judge may in his discretion call him for cross-examination 
by the prisoner. (R. v. Simmonds, 18. & P. ” 84.) Witnesses called only to 
speak as tacharacter may be cross-examined, but it is not usual to exercise 
the privilege. ' 

lt may be stated as a general rule that leading questions, which are not 
admissible in examination-in-chief, may be pet in cross-examination 
(Parken v. Moon,7 0. & P. 409); but the statement requires qualification 
where the witness shows a leaning in favour of the questioner. If such 


. 
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leaning is at all pronounced any attempt to put ifto the witness’s mouth 
the answer which he is expected to give is improper, if not actually in? 
admissible, and little or no value is to be attached to answer 60 given. 

{Hartly’s case, 24 How. St. Tr. 765; Taylor, s. 1431.) Farther, the right to 
put leading questions does not entitle an advocate to ask questions which 
assume that some fact has been proved, when it has not’ been proved, or 
that particular answers have been given contrary to the fact (1 Stark. Kv. 
197): it is improper to seek to entrap a witness by misleading statements 
or suggestions. 

We now pass to a more important branch of our subject, viz, as to what 
matters a witness may be cross-examined. In the first place, cross. 
examination is not confined tothe answers given by the witness in his 
examination in chief, a party being entitled to prove his whole oase, if he can 
out of the mouths of his opponent’s witnesses, gnd for that purpose to ask, 
them any question as to facts directly in issue or facta relevant thereto. 
He is not, however, limited to such questions; for, as we have seen, one 
object, and in most casea the main object, of crosseexamination is to 
weaken or destroy an opponent’s cage—in other words, to test the credibi- 
lity of bis witnesses; consequently the cross-examiner’s privilege extends 
to the putting of any question, though not directly relevant to the issue, 
if the answer to it may be material upon the question of the reliability of 
the witnesa’a evidence; thus he is entitled to investigate and probe “the 
situation of the witness with respoct to the parties and to the subject of the 
litigation, his interest, his motives, his inclination and prejudices, his 
character, his means of obtaining a correct and certain knowledge of the 
facts to which he bears testimony, the manner in which he has used those 
means, his powers of discernment, memory, and description.” All these 
points may by cross-examination be “submitted to the consideration of the 
jury, who have an opportunity of observing his demeanour and of deter- 
Mining the just value of his testimony.” The legitimate range of orogs- 
examination ia therefore very wide, and as a rule great latitude in the 
matter is allowed to advocates ; but it must not be supposed that there is 
no limit. In the first place there can, we conceive, be no doubt that a 
judge or court not only may but ought to disallow any question which is 
neither relevant to the facts in issue, nor relevant upon the question of the 
witness's reliability. There is, however, naturally a general reluctance to 
exercise this power, having regard to the admitted importahoe of croas- 
examinatjon and to the injustice that may result from any abridgment of 
of the right. It must be remembered that, until a case is well advanced 
it is extremely difficult’ for a judge to say with any certainty that a parti- 
Cular question, however answerd, is entirely irrelevant, and further that 
inquiries as to the aim and object of a question tend to defeat the Crosse | 
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examiner’s purpose ; consequently judges are loath to interfere. On the other 
hand, it is recognised that an advocate is in honour bound not to abuse the 
confidence thus reposed in him by the court, and ought to put no question 
except with the bona-fids intention of testing the truth of his advergary’s, 
case. Further, we would add that, in our opinion, no advocate ought to 
put to a witness a question of a degrading nature until he has honestly 
satisfied himself not only that the suggestion contained in the question is 
well founded, but also that the answer (if the expected one) has a material 
bearing upon the reliability of the witness. Where, as must often happen 
in police-court practice, and advocate is called upon to cross-examine a 
witness without any materials, his questions must to a certain extent be 
speculative, and he may fairly look for some indulgence so long as they are 
confined to facts directly relevant to the issue; but there can, as it seems to 
us, be no justification for purely fishing questions as to a witnesa’s ante- 
cedents, nor yet for elicititg unpleasant facts, from a witness where such 
facts have no real importance, 6. g, where many years have elapsed since 
his solitary conviction, or where other witnesses, whose testimony cannot 
be impugned, have testified to the “same facta as the witness.—Kachangs. 


The Effect of a Notice to Treat. 
d Mage service of a notice to treat is the first step taken by a railway or 


other company for the compulsory acquisition of lands required for 
the purpose of its undertaking. Such a notice gives particulars of the 
lands required to be taken; it demands from the person on whom it is 
served, particulars of his interest in the lands, and of his claims in respect 
thereof, dnd states that the company are willing to treat for the purchase, 
and as to the compensation to be made for the damage that may be sus. 
tained by reason of the execution of the worka. The position created by the 
service of the notice is in some ways peculiar. There is no complete con= 
tract for sale and purchase constituted, though many of the elements of 
such a contract are present. For instance, the service of the notice causeg 
no conversion of the property, so that on the death of the landowner, before 
the purchase-money is ascertained, the land devolves as realty (assuming 
it is freehold, in the hands of the owner), Haynes v. Haynes, 1 Dr. and Sm, 
450; but on the other hand, it determines the property, which the landowner 
is bound to give up, and it binds him®to give the land up after the pro- 
visions of the Act have been complied with, and it also binds the company 
to take the land aud pay compensation, and if the company neglects or 
refuses to have the conpenaation assessed it mey be compelled to do sgo by 
mandamus. The service of the notice confers no right on the company to 
enter into possession of the lands sought to be acquired, This oan only be 
„done when the compensation money has been asqgertained and paid, and 
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the company can be restrained by injunction fron? unlawful entry. How- 
ever, it 1s provided by seo. 85 of the Lands Olauses Act that if the company 
desires to enter before the compensation is ascertained, they may do so on 
depogiting the amount claimed in the Bank of England, or by tepositing 
“the sum determined by a stirveyor appointed by justices and giving a bond 
for the payment or deposit of the compensation, when’ ascertained, with 
five per cent interest. 

A concise statement of the legal consequences following on the service 
of the notice may be found in the remarks of Kindersley, V.O., in Haynes 
v. Haynes: “1 consider the notice to treat constitutes as between the 
landowner and the company the relation of vendor and purchaser to a 
certain extent and for certain purposes, and that some of the consequences 
which flow from an actual contract also follow upon the notice to treat; 
such as that the particular lands which the company are to take and which 
the landowner must give up are fixed, and that neither party can get rid of 
the obligation.” And again, Stirling, L. J., said in Mercer v. Liverpool 
Railway Company, 1903, 1. K. B., 652: “It is to be obseved that the rights 
and obligations created by the service of a notice to treat, if they fall short 
in some respects of those which arise under an ordinary contract for sale, 
are in other respects much greater.” And after mentioning sec. 85 of the 
Act, he goes on; “In equity a contract*for sale binds the land not onl 
as against the vendor, but as against all persons claiming under him with 
notice. On the other hand, legal rights and interests in and to land, 
bind all persons, whether with notice or not; and I apprehend that rights 
and interests arising under a notice to treat fall within this rule. It is 
for this reason as it seems to me that it has been held that an interest in 
land which has been oreated by the owner after service of a notice to treat, 
is not a subject for compensation . . . It appears to. me that what the 
Legislature has done is to create in favour of the promotors of undertakings 
a right unknown to the common law, vis., a right, upon certain gonditions 
being satisfied, to execute works so as to damage the property of a land- 
owner on whom a notice to treat is served. This right isa legal, as dis 
tinguished from an equitable, right, not indeed falling within the defini- 
tion of an easement, but bearing a close analogy thereto. 

A point which may here be mentioned is that a notice to treat 
affects only the interests of those persons on whom it is 
served. Thus it may be served on, the reversioner expectant 
on the determination of a lease, and not on the lessee. This would prevent 
the reversioner from dealing with his reversion ‘after the service of the 
notice, but would leave the lessee free to deal with his lease, and this power 
would continue until he had been served with a notice to treat in respect 
of his leasehold interest. Evbry , parton having any interest in the land 
proposed to be taken is entitled to be served with a notice, buf the notices 
in respect of the different interests need not be served at tho same time, 

It follows from what has been said above, that the service of a notice to 
treat sterbotypes the interesta which are to be regarded as existing in the 
land for the purpose of. assessing the compensation, and after the service 
the landowner cannot create new interests in the land which will be the 
subject of eompensation. Thusin Wilkins v. Mayor of Birmingham, 25 
Oh, D., Mathew, J said that from the time when the notice to treat has, 
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been served, each pary must abstain from altering the position. And 
how strictly this rule is interpreted may be seen from the oase of ew parte 
Edwards, 12 Eq., 389. There, the petitioner and his father before him 
had beergearly tenants of a house fora great number of years. Notice to 
treat was served upon him in respect of his yearly tenancy, and dhbse? 
quently to the service, but before the assessment of the compensation, he 
was granted a three years lease. It was held that he was entitled to no 
compensation in respect of the lease, fôr however well-founded might be 
the expectation that his tenancy would continue for the noxt three years, 
yet the lease was an interest created after service of the notice, and 
therefore not a subject for compensation. Romilly, M. Rọ, said: “The 
owner's power of dealing with his property is concluded when thé notice 
to treat is served, and a lease granted subsequently to that period toa 
tenant cannot properly be compensated for.” He recognised the hardship 
that existed in the case of a person who had long held as a yearly tenant, 
and stated that he thought"a more liberal compensation than the value of 
a mere yearly tenancy ought to be given in such cases, but he added that 
if, after they had notice that the railway or public work was to take their 
land, they attempted to provide against it by getting a lease, the company 
could not be affected by 1t. 

With regard to the question at what date the value of the property is to 
be taken for the purpose of assessing the compensation, here again the 
date of the service of the notice to treat is the important thing. The 
measure of damages must be reckoned as at the date of service; hence it 
would presumably follow that if a house was uninsured, and was burned 
down after the date of service, the loss would fall on the promoters. A case in 

int is Re Bwilfa, &., Colliery and Pontypridd Waterworks Company 

1902, 2 K. B., 135). A notice was given by the Waterworks Oompany to the 

colliery to atop certain workings near theirereservoir, and this notice was 
regarded as equivalent to a notice to treat under the Lands Olauses Act. 
Between the service of the noticeand the assessment of the compensations, 
the price of coal went up owing to the Boer war, and the question thus 
arose whether this increase was to be regarded in assessing the compen- 
sation, The court decided that the date of the service was the date on 
which the value of the coal was to be ascertained, and that therefore the 
subsequent unforeseen rise in price could not be compensated for. Vau- 
ghen Wiliama, L. J, said :— ‘It seems to me that the true rule is that 
1n assessing the compensation the umpire ought to take into consideration 
every circumstance which is in existence as a fact at the moment when 
the notice to treat ia given, and not only those circumstances, but the 
probable use which might be made of the property; but when it ia propos 
ed to take into consideration a contingency “which cannot be anticipated, 
that is quite a different thjng, and, I think, such a contingency ought not 
to be taken’ into consideration at all.” 

But though the value of the property taken must for the purpose of com- 
pensation be assessed at the date of service, it is allowable in nfaking the 
assessment to have regard to any prospective increase inthe value of the 
land to which, but for the ander taking: the owner might expect to put it. 
Thus in Oonservators of the Thames v. The London Tilbury aad Southend 
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Railway, 68 L. T., 21, the railway company served% notice to treat for the 
paspor, of acquiring part of the foreshore for the purposes of their works? 

e Conservators had a right to grant licences to barge ownera and others 
to use the foreshore and a right to charge rent for such user. It waeheld that 
mm asfessing the compensatron for the taking of the foreshore regard must 
be had to the fact that had the land not been taken licences would have 
been granted in the future in respect of which rent would have been re- 
ceived, and that the assessment mäst be based accordingly. Similarly in 
Re Morgan v. London and North Western Railway Company, 1896, 2 Q. B., 
469, land was leased to the Corporation of Swansea at a nominal rent to 
lay out asa public park and the lease contained a provision that in the 
event of the land being compulsorily aquired the lease should immediately 
determine. Notice to treat was given by the railway company, and in 
assessing the compensation, it was held thatthe landowner was entitled 
not merely to the capitalised rent paid by the corporation, but to the full 
commercial value of the land. : 

So far we have only dealt with the notice PR with respect to land 
required to be taken. However, by seo. 63 of the Lands Clauses Act, a 
landowner can also claim compensation for damage sustained by reason 
of the severing of the lands taken from the other lands of his, or otherwise 
injuriously affecting such other lands. Mhus, if notice is servedon the 
landowner in respect of building land part of which only is taken, com- 
pensation will be allowed both for the part taken, and alao for the loss 
incurred by the owner ih being unable to use the remainder as building 
land in consequence of the severance, if such is the case. Again, compen- 
sation may be claimed on account of damage done to adjoining land of the 

- owner in consequence of the construction of the work, provided the follow- 
ing conditions ere fulfilled: (1) The damage must be due to the construction, 
not to the subsequent user of the works, In Hammersmith Railway Oom- 
pany v. Brand, 4 H. L, 171, it was settled that compensation could not be 
given for vibration due to the running of trains, although the value of the 
property was depreciated, provided that the work was not in excess of the 
statutory powers and that there was no negligence in exercising the 
powers. (2) Theremust be damnum coupled with injuria. So no com- 
pensation was allowed for persons being able to overlook the property from 
the railway platform. Penney v. 8. E. Ry. Oo. 7 E. & B. 660, (3) The right 
infringed must be a right incident as to land. Bo loss of trade due to the 

tered character of the neighbourhood is nð ground for compensation. 
(4) There must be actual physical interference withthe land, ¢ g., depri- 
vation of light or access, weakening of foundations, &o. 

We have now to consider the question whether the principle enunciated 
above, vis., that after service of the notice, the landowner may not create 
new interest which may be the subject of compensation, applies to the case 
where an owner is entitled to compensation tor damage by se¥erance or 
otherwise to land not included in the notice and not taken. In other words 
oan a claist be sustained by a peraon who acquires an interest in such land 
after service of the noliéet Èhis was the question asked in Mercer v. 
Liverpool, &o., Railway Oompany. The facts of that case were as follows: 
In 1891 the defendant company served notice to treat for certain land of 
Lord Gerard. In 1892 Lord, Gerard sent in his claim for comppnéation, the 
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claim being subject to the statutory obligation of the company to lower the 
street bounding the land, so as to be on the level necessitated by the works. 
Later in 1892, Lord Gerard granted a lease to the plaintiff of land on the 
othor sideof the street for 999 years, the plaintiffcovenanting to build certain 
houses, which were duly built. Later still in 1892 the compensation péyablé 
to Lord Gerard was fixed at £ 24000, this sum to include all compensation 
for damage sustained by the severance of or otherwise injuriously affecting 
Lord Gerard’s other property. The comparfy executed their works and lowered 
the street, so that access to the plaintiff's house was permanently interfered 
with. The plaintiff claimed com pensation under sec. 68 of the Lands Olauses 
Act, and the question for decision was whether sho had any claim for 
compensation at all. 

At the first trial the Lord Ohief Justice held thatthe plaintiff was entitled, 
on the ground that the notice to treat did not debar the owner from cieat- 
ing interests in the adjoining lands which might give rise toa olaim for 
compensation. But the Ootrt of Appeal decided that this view was wrong, 
that the notice to treat affegted not only the lands comprised in it, but also 
the owner's adjoining lands which might be injuriously affected by the works, 
and that the owner was debarred from dealing with both alike. Mathew, L. 
J, said “it was admitted that after a notice to treat for land proposed to 
be taken by the company, the owrer could not create upon it independant 
interests. But it was urged that this principle did not apply to adjoining 
land which was not taken, but was irjeriouly affected. But if this conten- 
tion were well founded, the company might be compelled, in such a case as 
the present, to compansate tenants, however numerous, and whatever the 
terme of their tenancies might be. This would be a position of grave hard- 
ship and difficulty to a railway company. In addition to the cost of litigat- 
ing the various claims, the company might be compelled to disburse a much 
larger amount than the value of the landowner’s interestin the premises 
at the date of the notice to treat, I see no reason why the principle as to 
land taken by the company should not apply to land injuriously affected. ” 
The House of Lords (1904, A. 0-, 461) upheld this view and the consequence 
is that the service of a notice to treat stereotypes the owner’s interest, so 
far as regards the company’s liability to pay compensation, not only in the 
lands included in the notice but also in the adjoining lands, in respect of 
which a right to compensation may arise. And the moral for conveyances, 
when investigating the title to lands in the neighbourhood of proposed 
public works, is, ascertain whether any notice to treat has been served jn 
respect of other landsbf the vendor, and, if s0, and damage is anticipated 
to the land, the title of which is being investigated, claim a deduction from 
the purchase-money. It may seem a hardship to place a fetter on the owner’s 
right of dealing with his adjoining lands? but on the other hand, the 
owner cannot escape from, the obligations imposed upon him by -the notice 
tə treat, afd one ot these is an obligation to bring forward and have deter- 
mined all claims in respect of damage to, lands ot his, arising from the exe- 
cutiou of the proposed works.The effects of the decision are stated very olear= 
ly in two articles in the Soltetiors’ Journal. vol. 47, p. 249and vol. 48, p. 
653, which will worthily repay a vareful perusal by students, even though 
the subject may not be regarded as a likely one hom the eramming-for- 
examination point of view. —Ewehange. ‘ 
e 
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NEGOTIABLE InstRuMENtT—Promissory Nete—Signaiure in Blank — 
Delivery to Agent for safe Oustody—Fraudulent Negotiation of Note by 
Agent Right of Bona Fide Indorses for Valus. The defendant in South 
Africa, being about to leave for England, gave to two persons a power of 
attorney to act for him in his absence. Ho further, in anticipation of the 
possibility of funds being suddenly required during his absence, signed 
his name on two blank unstamped pieces of paper, which were lithograph- 
ed forms of promissory notes, and handed them to one of the two agents 
with instructions that they should be retained in the custody of his 
attorney until the defendant should, by telegram or letter from England, 
give instructions for their issue as promissory motes and as to the amounts 
for which they should be filled up. After the defendant had left South 
Africa, the attorney to whom he had handed the documents, without wait- 
ing for instructions from the defendant (which were in fact never given), 
and in fraud of the defendant, filled in the blanks in the documenta soas 
to make them appear to be promissory notes for considerable sums and 
sold them to the plaintiff, who took them honestly andin good faith, and 
without notice of the fraud, and gave full value for them. For the purpose 
of suing upon them in England the notes wore stamped as foreign billa = 

Held that, as the defendant handod the notes to his agent as custodian 
only, and not with the intention that they should be issuedas negotiable 
instruments, he was not estopped from denying the validity of the notes 
as between himself and the plaintiff, and that the action was no\ main- 
tainable, Smith v. Prosser (1907. 2 K. B. 735). 

Oonrract—Implied obligations. Implied obligations in a contrect 
must be governed by the common intention of the parties. LyrrLETon 
Trvzs Oo. Lp. v. Wannens Lp. (1907, A. 0. 476). ‘ 





Sow ea 0. 0. J. 
NOTES OF CASES. 1907 
¢ , woe 
[ Tho inportant ones will be fully reported hereafter, ] November 25. 
; BAPUJI 
[ Oor. Begman J.] § we 
( Suit No, 544 of 1987 ), : Ge 
Light aad air—Disturbanco—Damages—Injfuaction. PARMANAR- 
DAS 


The rule is that a disturbance for which a plaintiff oan come Into’Court and ask 
for relief by way of damages or by way of injunction must be an Ulegal distarbanos 
whieh would amount toa nuisanc? and would appreciably diminish the comfort af 
the dominant heritage. Therefore in all these oases it becomes merely a question of 
fact when an casement of ancient lights has been made out whether or not a disturbs 
anes goes to that length, -> e 
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- 0. 0. J. [ Cor. Jenkins C. J. and Batchelor J. } 

1907 ~ (Appeal No. 1428). 
Decambor ge Oriminal Procedure Code (dct V of 1898), Soo. 195, ols. 5, 6—Sanction to 

a prosscxio given by Judge im Ohamber—A peat i Coert’s power to revoke. z 
Missa M. The Court of appeal on the Original Side d the High Court has jurisdiction to” 
SHIRAZI revoke a sanction granted by a Judge in Chamberson the original aide. i 


v p- 
Tai [ Cor. Chandavarkar and Knight JJ.] 
— . ( Second Appeal No, 625 gf 1906 } 
A. 0. J. Hindu law—Joint family Stil by the manager om behalf of all oo~parcencrs— 
1907 Practice, . 


November 26, in the cuss of a partnership consisting ofa father and his sonsin a joint Hindu 
— family, a suit relating to the family oan be brought under the Hindu law by the 
Pumau- father alone or by the son alone representing the family. Aocording to Vijnanesh- 
CHAND yara a father oan gue for the son and ties versa; and the manager ofa Hindn family 
FATHI jg entitled to represent the family in all dealings with outsiders and all taw site. 
v. The Bombay Courts insist upon all the copareeners belng brought upon the reeord 
CAUMILAL aga matter of praotloe merely asa preoantlonary measure intended to mfeguard the 
Brogan. rights of the adverse party in soch sults; but the spirit of the Hindu law being what 
=< it Is, the omission of all oo-parcmners from the suit or their addition after the sult has 
been brought cannot affect it on the merits, legally or otherwise. 





Deores varied, 
Mr..Ohamier, with Mr. M. B. Okaubal, for the appellant, 
“ Mr. Binning, with Mr. S, F. Bhandarkar, for the respondent, 
0. 0. J. [ Oor. Davar J. | 
1907 (0. 0. J. Suit No. 490 of 1903 ). 
Decamber 8, + Practica Deoree-—No. specific direstiontas to accouxis— Direction can be given at 
——* a subsequent stage. 
Bip Where there is no existing direction as to accounts in a deore, bat the deores dos, 
lela contemplate an accotint (which direction ought to have been inoorporated in the dears 
u when pamod), it le competent to the Judge a$ any stage of the proceedings to direct 
Tas Hops neemary inquiries or accounts to be taken. 
Miris Lp. na 
— [Cor. Chandavarkar and Knight JJ.] 
AO J ° (Second Appeal No, 95 of 1907.) 


1907 Hindu lav"-Esolusion fiom inhoritasce—Murder by hushond—Wife wot Hs, 


rw qualiyicd——-Consirustion of teats. 
Deosmbor 11 The wife or widow of a disqualified Hindu does not became incapable of inherit- 


ing property merely by reason of ber husbénd’s disqualification, whether she claims 


Ganau o ashetr toa deooawed person through her husband or otherwise, if she is herself free 
Sees from any of the defects which exclude a person :from inheritance under the Hindu 
puacapar 18W in Hindu law that al 

iras. It isa canon of interpretation u law a speolal text ferming an excep. 


dian to a general textishonld be construed utriotly and applied only to the cases falje 


ing clearly within it 
Doors confirmed, 
o Mr.J. R. Gharpwre, for the appellant. . 
Mr. D, F. Pilgamkgr, ‘for the respondent, © 
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RESEARCH INTO LAWS, CASTE AND CUSTOMS. 


. Justice Chandavarkar in his recent instructive address to the- law 
students of the Bombay Law School, * dréw attention to the absence 
among our lawyers and judges of scholarly sesearch into the original 
sources of law in dealing with cases not covered by rulings of High Courts 
and the Privy Council. The absence of spirit of original research in 
the legal profession of India is a greas blot on Indian scholarship. Sir 
Henry Maine, it is true, discovered a genius for law among Indians and 
as commentators deriving their inspiration solely from rulings of Courts 
easily accessible, there are many who, would do credit to the -most 
advanced legal profession inthe world. But of works displaying hard 
digging deep into the inaccessible mines of classic lore or laborious 
enquiry into the unwritten customs and usages of the people, like those 
of the late Rao Saheb Mandlik, we have fow to boast of. Yet from the 
energy that is being put forth by the legal profession in certain exclusive 
directions, one might have expected that a good number of the regiments 
of lawyers, not to speak of the judicial officers, posted in every important 
town in India, could find fields of learning in their own line for conquest 
in a country, whose ancient races, civilizations, languages, religions and 
usages with their existing wonderful varieties, have attracted a host of 
foreign scholars, notably the French and Germans. To those ‘acquainted 
with Indian classical languages of India the fielde of enquiry is alinost 
limitless. But those who cannot olaim this privilege will find other 
immense mines of wealth to dig into and enrich themselves and the world’ 
at large with. Attention may here ke drawn to the innumerable castes 
and their infinite varieties of customs and usages, most of whioh do not 
find a place in the Dharma-Shastras and Codes, and yet have the force of law. 
2, There was, itis true, a time when the facts and phenomena not recorded’ 
in the Oodes, were entirely neglected owing to the prejudices of the Eng- 
lish barristers who sat on the benches of the Supreme Courts in the Pres i 
Published in the isus of tho Times of India of-the 3nd instant, tq 
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flency towns and the inclination of the Anglo-Indian Judges of the Sudder 
Courts to attach too much importance to the written Oodes of law. These 
tendencies have however long died away, and it has been recognized that 
first there are Indian tribes and communities who have stood apartef rome 
the main currents of oriental conquest and civilization and are neither 
Mahomedan nor Hindu (not to speak of the Parsia and Ohristians), to whom 
it would be preposterous to apply the written laws, that, secondly, behind 
tho thin veneer of Hinduism there are many communities who form about 
one-sixth of the population of India and whose usages have not been affect 
ed by Brahmanism; and that, thirdly, there are communities undoubtedtly 
Hindu or Mahomedan, who follow practices at variance with the provision 
of the Codes and yet deserving recognition'as binding. But there are oc- 
casions when the importance of inquiry into the customs of the 
caste to which the partiga belong is entirely lost sight of and much 
classical lore wasted in oases to which it has no application. For 
instance there has been for a long time a reluctance display- 
ed by British Indian Courts in recognising the oustom so widely 
prevailing among inferior castes, as recent enthnographic enquiries show, 
of divoroe and remarriage of the divorced wife during the life-time of her 
former husband, onthe ground that such a custom is against the spirit of © 
Hindu Law. There is another class of people to which the principles of 
the written Hindu Law about adoption, succession, partition have been 
applied without enquiry into the actual custom which appears to be at 
variance with ita provisions, namely the Vaghes, Murlis, Devadasis, 
Kalvantes, Devlis, or other such devotees to certain Hindu Gods or service 
in Hindu temples. They occupy a recognised place in the Hindu caste 
system and religious worship or services, but there is little in the Dharma- 
Shastrasto regulate their usages as to adoption, succession &c. The duty 
of Courts would therefore be to find out what the custom of each particular 
cante of these classes. As to succession the principle underlying their 
usages appears from my enquiries to be that the estate and privileges of 
a devotee to a God ought to descend to such of his sons or daughters who 
follow his profession in preference to those who donot, To approach this 
question merely from the point of Christian ethics or the ordinary Hindu 
Law would be acting against the maxim “Odnsustudo est macima Lew”. 

3. Queations sometimes also arise in our Courts whether a certain class 
belongs to a particular caste and is governed by its rules.. The Privy 
Qouncil had once to determine the question whether the Rajputs were 
Kshatryas by caste, one of the regenerate classes. Its decision that they are 
Kshatryas has had an important bearing in regulating certain of their 
practices. In a Bombay case the late Justice Ranade haseheld, that a 

e çọrtain caste is governed hy the Hindu law applfoable to the three 
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regenerate classes, being though not Brahman, certainly not Shudra, for 
they are Vaishya by origin. There are besides alarge number of com~ 
munities who now-a-days lay claim to belong to one of these high classes, 
for ipstance the Sonars, Mahrattas, Son-Kolis and Bhandari’. But in 
deciding such points one must be warned against relying too much on 
the Brahminical olassification. “The Brahmanical theory” says 
Sir Henry Maine “of-three or four universal castes has certainly con- 
siderable indirect influence, but the division of Hindu Society into ao- 
curately defined horisontal strata, if it ever existed as a fact (whioh it 
probably did not) exists no longer. There is only one perfect universal 
caste that is Brahmans; there are a certain number of isolated dynasties 
and communities pretending to belong to the second of the theoretical 
castes; but in the enormous majority of instances, caste is only the name 
for a number of practices, which are followed*by each one ofa mulitude 
of groups, whether sucha group be ancient aud natural or modern and 
artificial. Asa rale every trade, every profession, every guild, every 
tribe, every clan is also a caste, and the members of a caste have not only 
their own special objects of worship selected from the Hindu pantheon or 
adopted into it, but they exclusively eat together and exolusively inter- 
marry.” Old castes besides break up into new castes or sub-castes in 
consequence of emigration and long separation, religious, „social or 
civil disputes, adoption of a new profession by some of the members 
and other such trivial or serious causes. 

4. The groups of men that have spontaneously formed themselves and 
forming themselves into castés are the hereditary depositaries of their 
customs and traditions, armed with powers to enforce respect to them. The 
extreme penalty of expulsion from the caste—which few have the courage 
to face, is recognized by our Courts, unless the expulsion was wrongful, 
It is this immense power a caste enjoys to perpetuate its ancient customs 
and on the basis of ancient tradition to regulate the internal autonomy 
of its members that gives to the caste system such an interest and import- 
gnce in the eyes of a jurist. There is nothifig so interesting as the labour 
of tracing the common features as well as the vafieties of the usages of 
` he innumerable castes and sub-cartes in connection with birth, bethrothal 
marriage, divorce, death, sucqession, adoption, partition of joint property, 
and a host of other matters, in whick religious and jural ideas are in some 
cases inextricably mixed up and in others kept’apart, but which derive all 
their bindixig force from the caste and its penalties for their breach. 

5: The Government of India are now engaged in making an ethnogra- 
phic Survey of the oasterand communities of India with their customs, side 
by side with its linguistic survey. The ponderous volumes of Dr. Grierson 
on the Linguistic Survey of India have already attracted some attention 
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but have not evoked tha interest they deserve in India. The ethnograplfic 
Survey, a much more difficult task, is making a steady progress, Over 
seventy-five draft mongraphs on various castes have already been publish- 
ed by MreR. E. Enthoven, I. 0. 8. Superintendent of the Bombay Ethno- 
graphio Survey But the work, voluntary as if is, has roused little inf 
terest in the educated circles, and the interesting caste monographs are, 
I believe, little sought or read. How many of our learned pleaders and 
graduates know eyen of the existence of such annual publications as the 
reports published by the Director General of archaeology in 
India or the Geological Surveyors, the Land Surveyors and other 
Government _ officers, which embody the valuable results of their 
investigations on various ee interesting to e jurists and 
scientists. 

6. The mental, attitude of our educated men that aio travels 
beyond the daily routine of «heir professional duties into regions of learn 
ing and research is one deeply tobe deplored. We hoar now-a-days so 
much about swadeshi industries. What can we boast of ewadesht industry 
in searching, exploring and exploiting the vast mines of hidden knowledge 
about Indian races, languages and institutions! How little of this sort of 
work is-done by our graduates can be gauged from the difficulty the Bombay 
University experiences in getting essays up to the standard required 
or any essays at all for a large numbers of the prizes and medals with which 
the University has been endowed by generous donore. The only series -of 
post graduate lectures the Bombay University can boast of, the Wilson Phi« 

“Idlogical lectures, are addressed practically to empty benches! The insti- 
tutes weehave been blessed with for original search—open to all classes 
without distinction of race, the Royal Asiatic Society of Bengal, the Bombay 
Branch of the Royal Asiatic Society, the Anthropological Society of 
Bombay, the Literary Society of Madras, and others would almost die: of 
starvation but for the support they derive from the subscriptions and lite- | 

- rary contributions of Europeans, On this side of India the lustre shed as 
scholars by a few luminaries for two or three decades in the latter part of 
the 19th century, is fas? receding into a dim past with only darkness to re 
place it. It may beargued that all this sort of research work in archaeo= 
logy, numimatics eto. does not lie in the ordinary run of lawyers’ studies. 
But even lawyers may derive entertaiament and profit by these studies just 
like two-enrinent Physici&ns of Bombay the late Dr. Bhau Daji and Dr. 
Gerson da Ounha did in like studies. 

7. The legal profession with judicial officera have a vast field for their 
labours im their own line inthe castes and customs and institutions of 
India. By collecting, classifying, grouping and comparing them and trac 
ing their origin and ee and connecting them with similar facts and 
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phenomena elsewhere inthe world, wo would only help to buildup the 
science of comparative jurisprudence and customs and institutions om 
lines so skilfully laid out by Sir Henry Maine in his Ancient Law, Village 
Communities and Ancient Institutions, which must be carefully ‘studied in 
‘starting our investigations. It is argued sometimes that it is all very 
good for foreigners to study our institutions, about which we know enough. 
But what oan we show of our own investigations into the institutions of 
foreign nations; how-many Egyptiologists, Assyrialogists, can we 
boast off And is not the ignorance of Indians about things Indian 
phenomenal ? 

8. It is high time moreover that we should stir ourselves and begin our 
work at onoe. “If there are reasons ” warned us Sir Henry Maine in 1871 
“why the jurist should apply himself to the study of Indian usages there 
are still more urgent reasons why he should apply himself at once. Here, 
if any where, what has to be done must be done quickly. For this remark- 
able society pregnant with interest at every point and for the moment 
easily open to our observation, is undoubtedly passing away. Just as ace 
cording to Brahminioal theory each of its Indian Sacred rivers loses in time 
its sanctity, so India itself is gradually losing everything which is charac 
toristio of it.” Though this prospect does not, I think, sufflciently take into 
acoount the conservative forces in operation in India, there cannot be doubt 
that on the one hand Brahminical religion and laws show an increased 
tendency to absorb and affect 'the-usages of the lower classes partly through 
the operation of the British Oourts, and on the other hand foreign influen- 
ces are gradually undermining the foundation of the fabric of Indian com- 
munities. We are living in the midst of a magnificient museum «of races, 
tribes castes and communities and their usages and oustoms, in the various 
stages from the most primitive condition to the most developed condi- 
tion, all showing signs of gradual growth or decay, and it is our daty to 
record these data and their proofs before it is too late. With the fine 
opportunities we have got for delving into these anthropological matters 
and the splendid institutions in our midst like the Bombay Branch of the 
Royal Asiatic Society andthe Anthropological Sockety of Bombay, there is 
no excuse for our lagging behind in this research work or for the 
ethnographic enquiries conducted by Government suffering from the in- 
rene of the educated, ° . 
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[ The important ones will be fully reported hereafter, | 


A. 0. d* 
sane [ Cor, Jenkins O. J. and Knight J.] oe 
ær (F. A. No. 180 af 1904). 


December 17 Hinde Low—Joiat Hindu family—Partition by netes and bownds—Separats enjoy- 
Bapagmy "O BOP partition. . 
V Tt is a matter of common experience that without any partition by metes and 
BALVART bounds amongst members of a Joint Hindn family, separate possesion is enjoyed asa 
= matter of arrangement between the several parties interested, and the lands sọ held 
are dealt with as though they were owned in severalty. Bat this in iteelf does not 
establish a partition by metes and bounds, 
. Deorsa confirmed. 
Mr. Sotler, with Mr. M. F. Bhat, for the appellant. i 
The Hon, Mr. O. H. Setalvad, with Mr, S. 8. Patkar, for ths respondent. 


f Oor. Russell J.] 
(Fifth Cr. Sessions of 1907. ) 


mony Indian Penal Code (Aot XIV of 1890), Sees. 75, 114—Previous oonviction—~ 
1907 ° Absiment—Subsoquent affence~ Enhancement of sentence. 
NEDIR A previous conviction of an accused for abetment of an offence, cannot be taken 
— into consideration ata subsequent conviction, for the purposes of enhanolng punish- 
EMPABOR ment under s. 75 of tho Indian Penal Cody 
v. The effect of a. 114 of the Indian Penal Oade ls that if a man is presentat a 
Kasmti  gommiation afan offence he isto be deemed to have committed it not that he has 
ABTOO committed tk 
Mr. Jaffer RaAimioolla, for the prosecution, 
Mr, K. B. Dastur, for the accused, 





[ Cor..Chandavartar and Knight JJ.) 
e (Cr, App. for Revision No. 169 af 1907), ° 

1907 Oriminal Procedure Oods (dct V of 1898), Secs. 195, 476— Sanction io 
Danaher p. Promorte—Hafusal by Subordinate Judge— District Judge can direct prosei 
. — tion under 9, 476, on appoal—Prgcedure.* 

Inte. Where a Subordfhats Judge refuses to grant a sanction ander s. “105 of the 
aad Criminal Procedure Code, a District Judge has on appeal, jurisdiction to pam an 

order under s. 476 of the Code; bat in doing so, he should himself progeed according 

to m 195, ol, (b) read with s, 476 of the Code. 

Bogu Singh v. Emperor (L L. B. 34 Cal. 551) dimented from, 

Mr. Branson, with Mr, G. 8. Rao, for the applicant. is 
ebir. L. A. Shah, for the opponent. ; p 
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, Lang Acquisition Aci (1 of 1804)—Palwation qfland—Hypothstical method— December 19 
Method of fring valuation. Ins 


The hypothetical method of valuation when carefully analied shows that it isa DORABJI 
mare delusion to consider that one arrives @t the market valusofa largeareaof SHROFF 
land by means of an hypothetloal building scheme, The principal ingredient in such a 
a scheme ls tho gross rent expected to be obtainable from the buildings it is imagined 
will be erected on the land and itis imagined that ‘tho valuo of the [land :can be 
Arrived at by making certain deduetiona from the grows rent, 

The main question in dealing with the valuation of land fte-whether itoan In 
gensral be put to some profitable use, such as is adapted to the locality in which th 
land is situated, Itis wrong to attempt to go farther with the feature and estimate 
the exact use to which the land may bspat and the profit to Bs derived there from, 
Puch caloulations must be purely hypothetical and cannot possibly be based on 
ascertained facts, 

Thare are only two ways in which a large area of land under acquisition, can be 
valued: (1) By determining its valus ss a whole as it existed at the date of the 
notification; (2) By ascertaining its then value on thê basis ofita being laid ont for 
salo in building plots, The latter however is open to the objection that it may be tc? 
artificial bat there is no doubt that itis a well- established method of valuation. 

The owner is entitled to rely on the most advantageous way of realising 
the value of his lands, but (1) his calculations must be based on the market” 
and conditions existing at the date of the :notifloation; (2) the scheme must 
be capable of being carried out immediately; and (3) it must be adapted to 
tho locality. 

The valuation must proceed aa fôllows. Tho amount of building land 
available for sale after laying out the lend must first be ascertained; and * 
then the amount it should realize: from that should be deducted th, 
costa of laying out the grounds and the balance should be written back 
for half the period allowed for developing and disposing of the property. 
This will give the theoretical present value of the property to the owner, 

The principle of valuation which requires the fewest ingredients is 
likely to cause the least difference of opinion and to produce the best 

ta. There are six questions to be determined :~~° 

(a) the building area. ° 

(b) the cost of development. 

(0) the value of the building area when laid out for gale, 

(d) the time required for development and disposal. 

(e) the present value of the sale proceeds? š 

(f) the deduction to be made for the advantage to the owner of getting 
cash payment and so being saved the trouble and risk of development. 

Any attempt to value land by fixing the proportion the general rent 
should bear to the rack rent "must necessarily fail in Bombay. The use of 
capital in building and the results to be obtained therefrom vary go 
enormously adoording to-the land built-upon and the capacities: and “oppor. 
tunities of individuals; that they oannot be standardi ee 
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Civil Procedure Code, 8. 608—Dskkhan Agriculturists’ Relief Act (XVII of 
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ACT No, I OF 1907. 


Reosrvap THU Assent or THE GOVERNOR QENHRAL rx Coonan, 
on THa lrs Fusrvany 1907. 
An Act further to amend the Presidency Banks Act, 1876. 
‘Waunuas it is expedient further to amend the Presidency Banks Act, 1876 ; 
It is hereby enacted as follows :— l 
Sad 1, This Act may be called the Presidency Banks 
( Amendment ) Act, 1907. 
2, In section 10 of the Presidency Banks Act, 1876, the words “ to thirty 
millions of rupees,’ “to twelve millions ofupess” and 
dee toad re o erent nilonat apea“ and in section 14 of the 
5118r said Act the proviso, shall be repealed. ` 
Amendments of so 8 h section 36 of the said Act the following amend- 
86 of same Act. ments shall be made, namely :— 
(i) in peragraph(a), to clauss(1) the following shall” be added, 
namely s 
© and, in the case of the Bank of Madras, securities of the 
Government ot Ceylon ; 
ii) in the game paragraph, to clause ( 8 ) the following shall be added, 
bamely +=- 
ti pe such securitied isstied by Stafe-aided railways as the 
Governor General in Council may from paio, to timo 
preacribe ” P - 
the samo paragraph, in ciauss ( 4) after tho words“ any muni- 
ipal body” the words “or ang district board” shall be 
rted . 



















ely m 

joins and several promissory notes of two or more per- 
sons or Aro unconnected with a other ” general pae 
hip; ” ; 


o sare ETE to clause (‘6 ) the following shall be added, 
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(Y), after paragraph ( b ) the following shall be inserted, namely :-— 

“¢ bb) the advancing and lending money to Courts af W asds 
upon the security of estates in their charge or under’ their 
charge or under their superintendence and the realisation 
of such advances or ‘loans and any interest due thereon, 
provided that no such advance or loan shall be made with 
out the previous sanction of the Local Government oon- 
cerned and that the period for which any such advance or 
loan is made shall not exceed six months ;” and i 

(vi) at the end of paragraph (d) the following~shall be added, 
namely :— , 
“ Provided shat— 
(1) the power of investing in the seourittes of the 
Government of Ceylon shall extend only to the 
Bank of Madras, and 
(2) the total of the assets held at any time by the Bank 
of Madras either upon the security of, or invest 
ed in, securities of the Government of Ceylon in 
l accordance with the authority conferred by para- 
‘ l graph (a), clauso (2), or this paragraph 
shall not exceed the sum of the deposits he 
and balances ọf cash sccounis at credit at 
`; Ceylon Branch af the said Bank of Madras. ” 
‘Amendments of wo- 4 In section 87 of the said Act the following 
tion 87 of samo Act. ments shall be made, namely :— 
(i) in clause (a), forthe words “threes months” the wo 
months ” shall be substituted ; 
(ii) to clause ( o ) the following words shall be prefixed, 
“save in tho dase of the estates spedified in secti 
graph ( bb)” 
(iil) in clause (f), fot the words “ thro months, ” 
odour, the words “ six months ? shall be substi 
. proviso shall, be repealef ; and 
(iv) in the last paragraph, for the words “ from ov 
words ‘! to overdtaw, ” and for the words “ 
at any one time two thousand tiipees -in the 
“ such sums not exceeding at one time te 
the whole as may be presoribed_ for the ti 
+ jaws mado under this Act” shall be su 
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Mar nae ey eaa 5. After section 42 of the said Act the following 8806 

. tion shall be inserted, namely :— 

“49A. (1) With the sanotion of the Governor General in Council, the 

‘Power of Bank to directors may at any time enter into negotiations for and 
tako over business of purohase and take over the business, inoluding the capital, 
far Gua peier the assets and liabilities, of any banking company carrying on 
epee te capital, business in India of which the oapital is divided into 
shares, and may pay the consideration for such purghase either in cash or by the 
allotment-of shares in the capital stook of the Bank, or partly in one and partly 
in the other of these ways, and may. for the purpqse of any suoh allotment of 
shares, increase the capital stook of the Bank by the issue of such number of 
shares as may be determined on by them ; 

Provided that the directors shall not make arfy increase of the capital stook 
of the Bank under this section unless the proprietors and shareholders have 
passed a special resolution in accordange with the provisions of section 18 sano- 
Honing such increase. 

(2) The persons to whom such new shares are allotted shall be proprietors 
of the Bank, and be in all respects in the same position as if they had respec- 
tively subsoribed and paid for the shares so allotted to them : . 

Provided always that the business so purchased shall after the purchase bp 

rried on by the Bank subject to the several restrictions contained in this Act. 
Erplanation—-For the purpoges of this section “* banking company” means 
” company formed for the purpose of carrying on the business of banking, and 
under the- Indian Companies Act, 1882, or the law relating to Com- 
for the time being in force in British India, ” 
In section 68 of the said Act, to clause ( a ) the words “ and the extent 
to section 68 Of the sums to which accounts may be overdrawn without 
Act. security under the provisions of the last paragraph of soo- 
U be added. 


















ACT No, IL OF 1907. 

THR ASSENT OF THE @ovaENor GENERAL IN CoUNOTL 
ox THE xp Manca 1987, ý 

for tho inspection of Steam-boilers and Primomovers and for 
ement by Competent Hngineers in tho Central Provinces. 
expedient to provide for the inspection of steam-boilers and 
their management by competent Hngineors in the Oentral -~ 
by enacted as follows :— ue x as yi 
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“Short ithp extant l. (1) This Act may be called the Central Provinces 
pnd svinge Boiler Inspection Act, 1907. » 

. (2) It extends to the territories for the time being administered by ie Ohie? 

Commissioner of the Central Provinces. | 

(3) Nothing in this Act shall be deemed to apply to— 

(a) any locomotive engine, boiler or prime-mover used upon oF appertain. 
_ing to any railway, within the meaning of that word as defined in 19? 
tion 8, clause (4), of the Indian Railways Act, 1890, or 

~ (b) any boiler or prime-mover used exolusively for domestic purpoios at 
; atmospheric preasufe, or 

` (e) any boiler or primeremover used upon any vehicle or class of vehicles 
. which the Chief Commissioner may, by notification in the local official 
Gazette, specify in this behalf: 

2, In this Act, unless there is anything repugnant i alts 
subject or context,— 
(a) “ boiler ” inoludes any cylinder or vessel used for generating steam 
`. únder pressure, and any steams chest or other apparatus closely attached 
thereto : 
‘e (b) “ prime-mover ” includes any steam-engine, steam hammer, fly-wheel, 
‘ driving shaft, or pulley attached to such engine, and every appurte 
‘ance necessary for the safe and efficient working of s.prime-mover :— 
~ (0) “owner” inoludes any person using any boiler as agent of, or on 
from, the owner thereof : and - 
(®© * prescribed ” means prescribed: by rules under this Act + 
In«pection and licensing of Boilers, 
TE Tho Chief Commissioner may appoint one or more duly qualifi 
Appointment of in- #0 be inspectors for the purposes of this Act, 
the local extent of each such inspodtor’s duties. 
Use af boiler by 4 The owner of a boiler shall not us 
prohibited, permit the same to be used,— 
(a) except under and in accordance withthe conditions o 
~grapted and'in forge under thif Act and 
(0) unless the boiler iš under the direct and immediate 
$ ' ‘charge of an engineer holding a certificate of co 
2 “Aot declaring that he is aca aad to manage or be j 
oe Seo „of such -capacity or kind, 
` Replanations— A person employed to manage and be 
* than two sets Of boilers belongigg to the--same owner, . 


Definitions, 
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one of them is more than a thousand fest apart from any othor of thom, shall be i 


deemed to be: employed i in i derest amd immediate management and charge ofall 
such boilers. 

` Registration ` and > DS (1) “Tho owner of any boiler who desires to uso ihe 
numbering of holler, same shall, if it iseanregistered, canse it to be registered. 

‘ (2) Tho'owner of a'boiler. may give notice in writing to the inspector 

that he desires to have the same registered, whereupon the inspector shall regis- 
ter such boiler and shall allot to it a number ( to be called the registry number) 
corresponding to the number of the entry concerning it in the register of 
boilers. 
_ (B) Such number shall be communicated to tife owner and shall, within 
such reasonable period ag the inspector may direst, bespermanently marked upon 
the boiler by the owner thereof so as to be plainly visible and in such manner 
as the Ohief Commissioner may prescribe. 

6, (1) The owner ofa boiler which has beba registered under section 5, 

' Procedure on apphea- OT in respecė to whioh the notice prescribed by sub-section 
ion for boiler conse.  ( 3) of that section has been given, shall, if he desires to 
use the same and does not possess a license in respect of the same granted under 
his Act and then in force, make an application for a license to the District 
sgistrate, and the District Magistrate shall cause an examination of the boiler 
i of every appurtenance closely attached thereto to ‘be made by an inspeotor with 
least possible delay and within twenty days after the receipt of such applica- 

and shall inform the owner ofthe date on which the said examination will 


| 

















p ) Every mateo making an application ander this section sill simulta. 
pay the prescribed feos for the examination. 

wor to af- 7. (1) The owner or person in charge of any boiler to 
ps for exa- to be examined under section 6 shall— -> 


af Hed i the inspector all reasonable facilities for such examination, 
pnd all such information as may reasonably be required by him ; 
eviously arrange thai— - 

) the boiler shall be empty and cool, and shall be cleaned 
inside and outside; © 

fire-flues shall be swept ;. i re 

fire-bars and fire-bridges shall be removed ; . 

blow-off and other cocks shall be cleared for the parpess of 
ami nation ; > aS 

pd. by the D cause any brickwork or, masonry i in 
ith the boilor to bo zemoved ; : 


‘accordance with the provisions of sub-section ( 2), and 


. e 
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(d) during the examination, keep the boiler effectively disconnected 
‘© from any steam or hot water communication with any other boiler. i 

(2) The provision as to disconnection * contained in clause (d ) shall 
extend to every case in which a person is sent, or with the owner's assent goes, 
into a boiler for any purpose connected therewith. 

8 (1) If the inspector is satisfied that a boiler examined under section 6 

" drant and rmowal of 82d the appurtenances closely attached thereto are in good 
boilor Hoanses. condition, and if the registry number of the boiler is 
properly marked thereon in accordance with sub-section ( 8 ) of section 5, he 
shall forthwith give to the owner a license to that effect in the form of, and 
containing the particulars specified in, Schedule A. 

- (2) Every license sô granted shall be renewed by the inspegtar from time 
fo time, if he is satisfied, after re-examining the boiler and the appurtenances 
closely aHached thereto under the provisions of section 6, that the same are in 
good condition. 

(8) Every original or renewed license granted under this section shall be 
granted for so long a period as it shall appear to the inspector probable that the 
boiler and the appurtenances closely attached thereto will remain in g 
condition ; 

Provided that no licanse shall remain in force for a period ex 
twelve months. 

9. If an inspector refuses to give a license or a renewed license to 

Appeal from refusal owner of a boiler, or réfuses to give the same for 
to grant boilor loense. riod or pressure applied for, he shall give to such 
within forty-eight hours his reasons for such refusal in writing, and an 
deeming himself aggrieved by the refusal may, within one month fro 
of its communication to him, lodge an appeal with the District Magist 

10. The District Magistrate shall appoint one or more assessors 

in disposing of the appeal, and shall, wi 
Pipe tenn its receipt, publicly inquire into and d 
appeal. 

(2) The District Magistrate may either reject the ap 
owner s license for such period, met excaeding twelve 
pressure, as he thinks fit. 

(8) ‘Lf the decision of the District Magirirate is 
the opinion of the assessor or a majority of the assessors, 
lie to the-Oommissioner, who shall thereupon proceed to i 
mine the appeal, with or without the aid of assessors 


1 
f 
















missioner on such appeal shall be- final. - 
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(4) In other cases thé decision of the District Magistrate shall he final. 
| J1. (4) H the District Magistrate or Commissioner is of opinion that an 
Award of costa in cer- appeal is unfounded or frivolous, he may award any sum 
talni oasa not exceeding fifty rupees to be paid by the owner as 
costs. P 
(3) Any sum so awarded shall be recoverable from the owner as if it 
were an arrear of land-revenue. 

Bevocation of boiler 12, The District Magistrate may, after such inquiry as 
Hose, he may consider just, revoke any license granted onder 
section 8 or section 10— 

(a) ifany feo, lawfally due under this Act, eis not paid after the same 
has been duly demanded; or 
(b) if there is reason to believe that such Hoenso has been fraudulently 
obtained or erroneously granted, or has been granted without 
sufficient examination ; or 
Co ) if there is reason to believe that, ‘since the granting of such license 
the boiler in respect whereof it was granted has sustained injury 
or has coased to be in good condition. : 
18, (1) ‘Any inspector may, at any time between sunrise and sinset on 
of inspectorin any day during the period for which a license may have 
ton with eami- been granted under section 8 or section 10, examine any 
boiler, whether gt work or not, for which such .license has 
in order to ascertain whether such boiler is in good oonditian, and 
any cause exists for revoking the said license, 
Any inspector may order the working of a boiler which he desires to 
er sub section (1) to be stopped only when thatshall in his opinion 
ble for the proper examination of the boiler, 
e reasons for any such stoppage shall be given in writing by the 
e owner, on the owners’ demand, conaurrently with the order for 
the owner shall thereon become subject ¢o the provisions of 





















y time during the period for which a license under section 8 
or section 10 hds been, granted, any structural alteration or 
renewal is made in any part of the boiler to whioh such 
license relates, the owttet of such boiler shall give notice 
tion before it is completed to the District Magistrate or 
be appojnted by him in this behalf. 
owner or person in ‘charge of a boiler shall report in 
ing to the District Magistrate, or to such person as 
be appointed by him in this behalf, every ° nocident to 
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the boilar or to any apparatus attached thersto which is calculated to weaken 
‘the strength of such boiler or to render it liable to explode. 

(2) Every such report shall be made within twelve hours of. the an 
rence of the accident, and shall contain a true desoription of the nature.of thp 
eocident and of the injury thereby caused sufficient to enable the person to` 
whom it is made to judge of the gravity of the accident. í 

(3) The owner or person in charge of the boiler shail be bound to answer | 
truly, to the best of his knowledge and ability, every question put to him in 
writing by the person to whom the report is made as to the pees nature and 
extent of the accident. e 

(4) The District Magistrate, or any- person generally or specially autho- 
rised by him in this behalf, may, after visiting the soene of any such accident 
as aforesaid, by an order in writing, direct that the use of the boiler be discon- 
.tinudd until it has been examined and certified as fit for use by an inspector. 

16. (1) The owner of any boiler who has obtained a license theref 
Duby of owner to pre- - ‘Shall at all reasonable times during the period for whi 
duce boiler loense. such license is in force be bound to produce the same wh 
called upon to do so by the District Magistrate, or by any person generally 
specially -authorised in writing by .the- epee Magistrate to demand 

uction. 

(2) A-person-who becomes owner of a-boiler during the period for 
a loense therefor is in force shall be ential to receive the license fr 
- ‘preceding owner and shall be subject to the provisions of sub-section € 1) 

. Grant of certifloates to Kaginesrst * 
©: .1%. Engineers’ certificates of competency, declaring that the 
therein is competent to manage or'be in charge 
vertificates of compo of such capacity or kind .as is specified: the 
teney, ' granted.and may be cancelled or suspended 
“with such rules as.-may be prescribed by the Chief Commissioner i 
5 - . ` Penalties and Procedure. y 

Penalty for non-com- 
‘pilance by owner with "18. Any owner of a boiler whom 
AK, 14,15 and 16, 5 . f 


p . 
(a) fails, as required by section 7, to fdrnish an i 
Ei saty information or to make the necessary d 
i tating examination, 





















( b) fails to give notice, as required by sectio 
foe ` alteration or renewal thereof, f 
gopr Co), motabes cr'aeelects to prodnos a Loinge 
poran Tt obo do ander,section 16,-amd_ 9 c’ 
erp e á 


ee 
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(d) every owner or person in charge of a boiler who fails te.report, as 
. e required by segtion 15, any sccident of the kind mentioned in 
the section, 


_ shall, for every such omission, refusal or neglect, be punishable with fine which 
may extend to one hundred rupees. j 


Hoense or certificated 19. ‘Any owner of a boiler who— 


(a) uses the same, or permits it to be ted, without a license duly 
obtained and in force in respect thexseof ; 

(b) uses the sanie, or permits it to be used, at any time except whilst 
he has in his employ, in direct and immediate management and 
charge thereof, an engineer holding a certificate of competency 
under this Act declaring that he is competent to manage or be 
in charge of a boiler of such capacity or kind ; 

(c) uses the same, or permits it to be used, in contravention of an order 
for discontinuing ‘its use made under section 15, sub-section (4), or at 
a higher pressure than that allowed by any license in force in respect 
thereof ; 
be punishable with fine which may extend to five hundred rupees and, in the 
ofa continuing offence, with gn additional fine which may extend to one 
red rupees for every day after the first in regard to which ho is convicted of 
persisted in tlre offence. 
Whoever removes, alters, defaces, renders invisible, or otherwise 
tor tanas tampers with a registry number marked ona boiler shall 
num- for every such act be punishable with fine which may 
extend to five hundred rupees. 
oever fraudulently marks upon a boiler a registry number which 
fraulu- has not been duly allotted to it under this Act shall be 
pis es punishable with imprisonment which may extend to two 
years, or with fine, or with both. 
being requifed to, deposit his certificate in accordance 
with the provisions of any rule made under section 25, 
sub-section (1), clause (e), refuses or omits to do so, 
shall be punishable with fine which may extend to five 
hundred rupees. 
28. - No Court inferior to that of a Magistrate of the 
irst claas shall have jurisdiction to try any person charged | 
E this Att. , ° J } 





















ee 
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24, No charge shall be brought against any person of any offence punish- 
Charges within what ble under this Act except within six months atteréhe oem- 
period to be brought. mission of the offence, nor shall any such charge be 
brought except with the sanction or under the direction of the District 
Magistrate. l 
Ruler 
25. (1) The Chief Commissioner may make rules 
consistent with this Act for all or any of the following 
purposes, namely :— ” 

(a) for settling the duties and emoluments of inspectors appointed under 
this Act, and regulating the control to be exercised by District Magis- 
trates over such inspbctors ; 

(b) for fixing the fees to be levied for the inspection of boilers under seo 
tions 6 and 15 at such rates not exceeding those specified in Schedule B A 
as the Chief Commissioner thay think fit ; 

(e) prescribing the procedure to be followed in the hearing of appeals 
under section 10, the emoluments or fees to be received by asses: 

f sor’ appointed under that section, and regulating the holding of ingui- 

š ries under section 12 ; 

(d) providing for the grant of engineer’s certificates of competency, and i 
particular presoribing— 

(i) the cases in which certificates may be granted without, and t 

in which they may be granted only after, examination, 
- (îti) the duties and emoluments of examiners, and the con 
examinations, 

( iii ) the qualifications to be required of, and the fees to be 
candidates for examination, and applicants for oertifi 
out examination, respectively, 

(œw) the different classes of certificates which may be 
the nature of the boilers which each such class o 


Power to make rules. 















shall cover, 
(0) the form of certificates and the authority by whi 
. granted, and, 


(ri) the mode in which a record of certificates gran 
and the cases in which, and the fees o 
duplicate certificates may be granted ; 
(e) providing for the cancellation or suspension of en 
competency and in particular for— 
(#)° the procedure go be followed in inqniri 


es 


° oS 
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competence, drunkenness, misconduct or negligence on the part 
holders of such certificates, and 
(ii) the deposit of such certificates by the holders of the same, when 
so required, pending the result of such inquiriéé and the action 
to bə taken on their failure to comply with such requisitions; and 
(J) generally for carrying out the purposes of this Aot. 
(2) The power to make rules under this Actis subject to the condition of 
the rules being made after previous publication, 
(8) : All rales framed under this Aot shall be published in the local offcial 
Gazette, and shall thereupon have effect as if enacted i in this Aot. 


Miscallansous, 
Dipol of sums 26. All fees, costs and penalties levied under this Act 
levied under Act. shall be disposed of in gude ‘manner as the Ohief Commis- 


sioner may direct. 
27, (1) The Chief Commissioner may, by notification in the local official 
Seti Gazette, apply so much of this Actas relates to the taking 
Act apphonbla to ee out and grant of licenses for; and the inspection cf, boilers to 
ah prime-movers generally, or to prime-movers of any particu- 
lar olass in'any place or district in which this Act is for the time being in force. 
(2) During any such period as any notification under sub-section (1° 4s 
force in any place or district, the provisions of this Aot thereby made applio- 
le to prime-movers shall be reag and understood in suoh place or district as if 
word “ boiler ”’ included the words * primemover ” wherever used therein. 













SOHEDULE A. 
(See section 8.) 
FORM oF lysprcron’s LICENSE. 











certify that I have examined the above-named bciler, and to the best of my 
wn in the above statement, and all ita necessary appurtenances are in good 
number is properly marked thereon, 

A. B., 


e = a Inspector, e 


oe? 
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SCHEDULE B. 
(See section 25 (1) (b).) e ° 
E MAXDIUM RATES OF FERS LEVIABLE FOR INSPECTION OF BOILERS 
UNDER SRCTIONSe6 AND 15, 


(1) For the inspection of cach boiler not exceeding 10 horse-power nominal, 
(2) Ditto ditto exceeding 10, but not oxceeding 20 ditto ve se on 
š (3) Ditto ditto exceeding 20, but not exceeding BO ditto ,. e en 
i C4) Ditto ditto exceeding 80, but not exceeding 00 ditto 2.0 se ue 
(5) Ditto ditto exceeding™0 ditto... irre eee are BQ 


bee oF 
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e dan aain Se) 
An Act to consolidats and amend the Law relating to Insolvency in British India, 
ei agninistered by Courts Agving jurisdiction ouside the Prosidency-towne 
$ and the Town of Iangoor. , 


_ WHERRAS it is expedient to consolidate and amend the law relating to imsolv- 
ency in British India as administered by Courte having jurisdiction outside the 
Presidency-towns and the Town of Rangoon ; It is hereby enacted as follows :— 

Short title, oxtent 1. Q) This Act may be called the Provincial Insolvency 
and commencemont. Act, 1907. à 


(2) It extends to the whole of British India, excapt the Scheduled Districts : 
and 
(8) It stiall come into foroe on the fret day of January 1908. 
2. (1) In this Act, unless *there is anything repugnant 
in the subject or context,— 

(a) “available act of insolvercy” moans any act of insolvency available for an 
insolvency petition at the date of “the presentation of the petition on 
which the order of adjudication is made : 

(>) “creditor” includes a decree-holder, “debt” includes a Jadgmenidepis and 

- “debtor” includes a judgment-debtor : 

(c) “District Court” means the principal Civil Court of original jurisdiction in, 
any area outside the’ local limita for the time being of the Presidency 
` towns and of the Town of Rangoon : 

) “presoribed ” means prescribed by rules ide under this Act : 

property” inckudes any property over which or the profita of whioh any 
person has a disposing power which he may exercise for his own: benefit : 

‘seoured creditor” includea a landlord who under any enactment for the 

ime being in foros has a charge on land for the rent of that land : and 

e Court’? means the Court exercising jurisdiction under this Act. 

e as herein otherwise provided, all words and expressions defined in 

Civil Procedure shall have the same meanings as those respectively 

in the said Code. 

8- (1) The District Gourts shall be the -Courte having 
jurisdiction under this Act : 

t the Local ‘overnment’nay, with the ore sanction of the 

Council, by notification in the local official Gazette, invest any 

a District Court with jurisdiction in any class of cases, and 

shall within the local limite of its jurisdiction have concur- 
the District Court under this Aot. 

of this Act, a Court of Small Canses. shall -be deemed to 


pees Pas R A ; 





Definitions 
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4. A debtor commits an act of insolvency in each of the 
following cases, namely :— 

(a) if, in British India or elsewhere, ho makes a transfer of his property to a 

° third person for the benefit of his creditors generally ; 

(b) if, in British India or elsewhere, he makes a transfer of his property or of 
any part thereof with intent to defeat or delay his creditors ; 

(c) if, in British India or elsewhere, he makes any transfer of his property or 
of any part thereof, or of any interest therein, which would, under this or 
any other enactment for the time being in force, be void as a fraudulent 
preference if he were adjudged an insolvent ; 

(2) if, with intent to defeat or delay his creditora,— 

(+) he departs’or remains out of British India, 

(ii) he departs from his dwelling-house or usual place of business or 
otherwise absenta himself, 

(iit) he secludes himself so as to deprive his creditors of the means 
of communicating’ with him ; 

(4) if any of his property has been sold in oxecution of the decree of any Court 
for the payment of money; , 

(7) if be petitions to be adjudged an insolvent under the provisions of this Act 

(g) if he gives notice to any of his creditors that he has suspended, or that 
is about to suspend, payment of his debts ; 

(h) if he is imprisoned in execution of the decree of any Court for the 
ment of money. 

Eeplanation—For the purposes of this section the act ef an agent ma 

act of the principal. 

5. Subject to the conditions specified in this Aot, if a dibir com 

Petation andadjudicn. Of insolvency, an ingolvency petition may be prese 
tion, by a oreditor or by the debtor,, and the Court 
petition make an order (hereinafter called an order of adjudication) 
an insolvent. e 

Egzplanation—The presentation of a petition by the debtor 8 

an act of insolvency within the meaning of this section, and on 
Oourt may make an order of adjudicatien. 

8, (1) ‘Every insolvency petition shall be in writing, ‘and 

aA ade yerihed in the manner presoribed by 
rirslon òf petition: Procedure for signing and verifying p 

dure laid down by the said Code with res 
of plaints shall, so far as it is applicable, be followed in the 
(2) Every insolvency petition shall þe presented, 


Acta of Inaqivency. 
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diction under this Act in any ‘local area in which the debtor ordinarily resides or 
Carries One business or personally , works for gain, or, if he has been arrested or im- 
prisoned, where he is in custody. 
(8) The debtor shall not be entitled to present an insolvency petition 
unless— 
(a) his debte amount to five hundred rupees ; or 
(b) he has been arrested or imprisoned in exesution of the decree of any 
Court for the payment of money ; or 
(c) an order of attachment in execution of such a decree has been made, 
and is subsisting, against his property. ° 
(4) A creditor shall not be entitled to present ah insolvency petition against 
a debtor unless— . 

(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts owing to 
such creditors, amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at some 
certain fature time, and X 

(c) the act of insolvency on which the petition is grounded Ras occurred 
within three months before the presentation of the petition. . 

(5) Ifthe petitioning creditor is a secured creditor, he shall in bis petition 
state that he is willing to religquish his security for the benefit of the credi- 
the event of the debtor being adjudged insolvent or give an etingate of the 
the security. *In the latter case he may be admitted as a petitioning oredi- 
e extent of the balance of the debt due to him after deducting the value so 
in the same way as if he were an unsecured creditor. 
o-insolvency petition shall be presented against any corporation or 
association or company registered under any enactment for the time 
pett- 7. No petition, whether presented by a debtor or by a 
creditor, shall be withdrawn without the leave of the Court. 
t- 8.. Where fwo or more ingolvency petitions are presented 
against the same deMtor or wherp separate petitions are pre- 
debtors, the Court may consolidate the proceedings or any of 
as the Court thinks fit. 
itioner does not proceed with due diligence on his petition, 
the Court may substitute as petitioner any other creditor 
whom the debtor may be indebted in the amount required 
of a petitioning creditor, ; . 

























” 
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10. Jfa debtor by or against whom an insolvenoy petition has been ‘present- 
@ontinuancs of pro- ed dies, the. proceedings in the matter shall, unless ethe 


' ppectings death af 
debtor. a Court otherwise orders, be continued as if he were alive,- 


it. (1) Every insolvency petition presented by a debtor shall contain the 
Contents of petition. following particulars, namely :— 

(a) a statement that the debtor is unable to pay his debte ; 

(b) the place where he ordinarily resides or ‘carries on’ basiness or person- 
ally works for gain; or, if he has-been arrested or imprisoned, the 
place where he is in custody ; 

(e) the Court (if any) by whose order he has been arrested or imprison- 
ed, or by whith an order has been made for the attachment: of his 
property ; together with particulars of ue decree in rae of which 
any such order has been made ; 

(d) the amonnt-and particulars of all peouniary ias against him, to- 
gether with the names and residences of his creditors so far as they 
are known to, or can by the exercise of reasonable care and diligence 
be ascertained by, him 3 

(e) the amount and perticulars of all his property, together with— 

G) a specification of the value of all such property- not consisting 
money 5 

; (#4) the place or places at which any such property is to be found : an 
A ai) a declaration of his willingness fo place at the disposal’ of tho 
te Ey, 3a all such property save in so far as it includeg such partioul: 
. being his books. of” account) as are exempted by the Code ‘ 
~ Procedure or by any other’ enactment’ for the time being 
from liability to attachment and sale in execution ofad 
(2) Every insolvency petition presented by a creditor or credito: 
forth the particulars regarding the debtor specified in clause (b) of sub 
and shall also specifiy— 

(a) the act of insol vanoy committed by. aaah debtor tog 

date of ita commission ; 


(b) the amount and particulars of his dr their pecuniary 













„ against such debtor. > ° 
* Procedure on admis 12. (1) E E E 
rion of petition. shall make an order fixing a date for hearj 


(2) Notice of the order under sub-section (1) shall be 
publication in the local official Gazette, sand in such other 
seribrd, 

(8) Whére tho debtor is got the petitioner, * notice 
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section (1) shall be served on him in the manner pene for the service ot 
summons. 

e 13.¢ At the time of making the order referred to in’ section 12, ab; section 

Interim proovedings (1), or at any subsequent time before adjudication, the Coprt 
against debtor. "may, either of its own motion or on the application of any 
creditor, make one or more of the following orders, namely :— 

(1) order the debtor to give reasonable security for his appearance until final 
_ orders are made upon the petition, and direct that, in default of giving 
“such security, he shall be detained in the civil’ prison, 
(2) order the appointment of an interim regeiver of the property of the 
debtor or of any part thereof, 

- (8) order the attachment by actual seixure of the whole or any part of the 
property in the possession or under thë control of the debtor, other 
than such particulars (not being his books of account) as are exempted 
by the Gode of Civil Procedure or by any other enactment for the time 
being in force from lisbility to oe and gale in execution of a 
decree, -~ 

(4) ordera warrant to issue with or without tail for the arrest of the debtor 
and direct either that he be detained in the civil prison, ‘until the dis- 
posal of the petition, or that he be released on such terms as to security 
as may be reasonable and necessary : 

Provided that an order under glause (2), clause (8) or clause (4) shall not be 

unless the Court is satisfied that the debtor, with intent to AN or delay 
itors or to avoetd any process of the Court, — 

, (i) has absconded or has departed from the local limits‘of the jurisdiction 

. of the Court or is about to abscond or to depart from such limits, or 

is remaining outside them, or 

i) has failed to disclose or has concealed, destroyed, transferred or 
removed from such limits, or is about to conçeal, destroy, tarnsfer or 
remove from such limits, any documents „likely to bo of use to his 
creditors in .the course of the hearing’ or any pert of his peoperty 
ther than such particulars as aforesaid. 

the day fixed fdr the hearing of the petition, oron any sub- 

ng. sequent day to which the hearing may be adjourned, the 
proof— 

the creditor or the aie as the case may be, is entitled to 

t-the petition, 

"debtor, if he does not appear cn a petition preemnted by a 

has been served with notice of the order-yeferred to in 

A ny Peat (Gead. : `; ° 
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(c) that the debtor has committed the act of insolvency alleged against 

(2) The Court shall also examine the debtor, if he is present, as #o his eon- 
duct, dealings and property in the presence of such creditorsas appear at the 
hearing, and the creditors shall have the right to question the debtor thereon, 

(8) The Court shall, if sufficient cause is shown, grant time to the debtor or 
to any creditor to produce any evidence which appears to it to be seen y for the 
proper disposal of the petition. 

(4) A memorandum ofthe substance of the examination of the debtor and 
of any other oral evidence given shall bo made by the Judge and shall form part of 
the record of the cage. ° 

15. (1) Where the Court is not satisfied with the »-sof of the right to 

Dismissal of petition, present the petition or of the sert of notice on the debtor 
as required by section 12, sub-section (3), or of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to pay his debts or that for any other suffi- 
cient cause no order ought to be made, the Court shall dismiss the petition. 

(2) Where a petition presented by a creditor is dismissed under sub-section 
(1) and the Court is satisfied that the petition was frivolous or vexatious, the 
Court may, on the application of thedebtor, award against such creditor such 
amount, nob exceeding one thousand rupees, as it deems a reasonable compensati 

*to the debtor for the expense or injury oocasioned to him by the petition and 
proceedings thereon, and such amount may be realised as if it were a fine. 

(8) An award under this section shal) bar any suit for compensati 
respect of auch petition and the proceedings thereon. 

16. (1) Where petition is not dismissed’ under theepreceding seoti 

Ordor of adjudication. the debtor is unable to propose any composition o 
which shall be accepted by the creditors and approved by the Court in 
ner hereinafter provided, the Court shall make an order of adjudication. 

(2) On the making of an order of adjudication— 

(a) the whole’ of the property of the insolvent, save in s 
includes #uch particulars ( not being his books of 
exempted by the Code of Civil Procedure or by any ot 
for the time being in force from liability to attachm 
execution of a decree, shall vest in the Court or 

¢ hereinafter pfovided and shall become divisible 
tors, and 

(b) the insolvent, if in prison for debt, shall be releas 

and thereafter, except as provided by this Ach, no c 
insolvent is indebted in respect of any. debt provable under 
„ the pendency ‘of the insolvercy proceedings have any rem 
” pr person of the insolvent in respect of the debt or tommer 
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legal proogeding, except with the leave of the Court and on such terms as thè 
Court may impose 

(3), For the purposes of sub-section (2 ), clause (a), all godds being, 
at the date of the presentation of the petition onw hich the order is made, in the 
possession, order or disposition of the insolvent in his trade or business, by the 
consent and permission of the true owner, under such circumstances that he is the 
reputed owner thereof, shall be deemed to be the property of the insolvent, 

+ (4) All sach property as may be acquired by or devolve on the insolvent 
after the date of an order of adjudication and before his discharge shall forthwith 
vest in tho Court or receiver and become divisible among the creditore in accor- 
dance with the provisions of sub-section (2), clausa(a). 

(5) Nothing in this section shall affect the power of any secured creditor 
to realise or otherwise deal with his security in the same manner as he would 
have been -entitled to realise or deal with it if this section had not been passed 
, (6) An order of adjudication shall relate back to, and take effect ii 
the date of the presentation of the petition on which it is made. 
©. (7) Notice of an order of adjudication’ stating the name, address and E 
oription ¢ of the insolvent, the date of the adjudication and the Court by which the 
adjudication is made, shall be published in the local official Gazette and in such 
other manner as, may be prescribed. - . 

17. If in any ,case in which an order of adjudication has been made it shall, 
ower to canoe! ane one be proved to the Court by which such order waa made that 
cation. insolvency progesdings are pending in another Court against 
me debtor and that the property of the debtor can be more conveniently 
ted by such other Court, the Court may rescind the order of adjudication 
y all proceedings or dismiss the petition on. such terms ( if any ) as the 

inks fit, 

















€1) The Court may, at the time of the order of adjudication, or at 
of re any time afterwards, appoint a receiver for the property of 
the'insolvent, and such property shall Hiisi vest in 


ject to such conditions as may be prescribed, the Court kaja 
uire the receiver to give such security as it thinks fit duly to 
unt for what hp ehall receive in pepee of the > “property ; 


neral or spocial seach: fix the aani to`be paid as remunera- 
for the, servicos of the receiver: oyt a whe assets of the 
nt ‘ 
e Court pointe ‘a receiver, it alias ‘remove the person in 

a aa a se ale PES -is, from ASE es i 
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Provided that nothing in this section shall be deemed to- authorise the 
Court to remove from the possession or custody of property any poron whom thg 
insolvent has-not a present right so to remove, ‘| `> ae eae 
(4) Where areceiver appointed under this section— ; 
(a) fails to submit his accounts at auch periods and in’ such fom - a8; ibe 


Court directs, or Sa 

(b) fails to pay the balance “ue from him thereon - as ho: Court 
directs, or 

(-) occasions loss to the property by his wilful . default or ales 
negligence, ş eee 


the Court may direct his property to be attached and slà, ae may ens -thè 
proceeds to make good any balance found to be due: mom san: or any joss 
so occasioned by him. Sat ees 
19. (1) ‘The Local Government may appoint fick persons aa -it thinks 
okr shy > aPpatat fit (to be called “ Official Receivers” ) ‘td be ‘receivers 
official Revel under this Act within such local limits as it may prascribe. ` 
(2) Where any official Receiver has been so appointed for the ‘local 
limits of the jurisdiction of any Court having jurisdiction under this Act, hé-shall 
be ‘the receiver for the purpose of every order appointing s receiver ~- artiod by 
any such Curt, unless the Court for special reasons otherwise directs. - 
. (3) Any sum payable under section 18, sub-section (2), danie b) 
in respect’ of the services of an Official Receiver shall be credited to such 
as the Local Government may direct, “gts 
(4), Every Official Receiver shall receive such remuneration out of the 
fund or otherwise as the Local Government may fix in this*behalf,. and no 
neration whatever beyond that so fixed shall be received by the Official 
as such, 
20. Subject to the provisions of this Act the receiver shall, wits 
Dates and powor of Dient speed, realise the property of the debtor an 
receiver, dividends among the creditors entitled: thereto, 
purpose may— e 
(a) sell all or any part of the property of the insolvent ; 
(b) give receipts for any money received by him ; 
and may, by leave ot the Court, do all oy any of the following thi 
(c).carry on the besiness of the insolvent so far as may 
the beneficial winding up of the same ; 
: - (d) institute, defend or continue any. suit or othe 
relating to the property of the insolvent ; 
(e) employ a pleader or other agent to take any. p 
vee business which may be sanctioned by the Cd 
(F) accept as the consideration for the sale of an 
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yent a sum.of money payable at a future fime subject to puch ‘stipur 
„lations as to security and’ otherwise as the Court thinks fit ; 
@ mortgage or pledge any part of the property of the ‘insolvent for the, 
. purpose of raising’ money for the payment of his debts ; “ 
(a) refer any dispute to arbitration, gnd compromise all debta, clnivts 
/* and liabilities, on such terms as may be agreed npon ; i r 
(i) divide in its existing form amongst the creditore, according to its 
estimated value, any property which, from its peculiar nature or 
other special circumstances, cannot readily or advantageously be, 
sold. se 
21. (1) In any local area in which a dediration has been made- under sec : 
Special provisions ın tion 320 of the Code of Civil Procedure and is in force, no 
ee “nmoveabl sale of immoveable property péying revenue to the Govern- 
ment or held or let for agricultural purposes shall be made by the receiver ; ; but, 
after the other Property of the’ insolvent has been realised, the ‘Court shall 
aacertain— 
(a). the amount required to satisfy-the debts proved under this Act after 
deducting the monies already received, 
(b) the immoveable property of the insolvent remaining aneel and 
(c) the incumbrances (if any) existing thereon, . 
d shall forward a statement to the Collector containing the particulars nforos 
id; and thereupon the Collector shall proceed to raise the amount so required 
the exercise of such of the powers conferred on him by sections 322 to 325 of 
id Code as he thinks fit, and subject to the provisions of those sactions go far 
ey are applicable, and shall hold atthe disposal of the Court all * sums that 
me to his hands by the exercise of such powers. 

Nothing in this Act shall be deemed to affect any provisions of any 
t for the time being in force prohibiting or restricting the execution of 
‘orders against immoveable property ; and any such provisions ‘shall be 
pply to the enforcement of an order of adjudication made under this 
ere such ‘a decree or order. 

e insolvent or any of the creditors or any cther pemon is TAT 

Court by any act or decision of the receiver, he may apply to the 
Court, and the Court may confirm, reverse or modify the act 

siaihed of and make such @rder as it thinks just : 

no application under this section shall be entertathed after the 

ty-one days from the date of the ee or decision complain- 




















23,° Where no receiver is jrone tho Cout: ahall-have 
„all the rights of, and may,exercise all the powers, conferred 


R a eee Kaa 
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e 24, (1) All persons alleging themselves to be creditors of the insolvent in 

Schodulo of aredi- respect of debts provable under this Act shall tender proof of 
Ee. their respective debts by producing evidence of the amoynt 
and particulars thereof, and the Court shall, by order, determine the persons who 
hate proved themselves to be creditora of the insolvent in respect of such debts, 
and the amount of such debts, reepectively, and shall frame a schedule of such 
persons and debts ; 

' Provided that, if, in the opinion of the Court, the value of any debt is incap- 
able of being fairly estimated, the Court may make an order to that effect, and 
thereupon the debt shall not be included in the schedule. 

(2) A copy of every suah schedule shall be posted in the Court-house, ` 

(3) Any creditor of the insolvent may, at any time before the discharge of 
the insolvent, tender proof of his debt and apply to the Court. for an order direct- 
ing: his name to be entered in the schednle as a creditor in respect of any debt 
provable under this Act, and not entered in the schedule, and the Court, after 
causing notice to be served on the insolvent ond the other creditors, and hearing 
their objections (if any), shall comply with or reject the application. 

25. (1) A debt may be proved under this Aet by delivers 4 
ing, or sending By post in a registered eee to the Oourt 

an affidavit verifying the debt. 
* (2) The affidavit shall contain or refer to a statement of account: ae i 
the particulars of the debt, and shall specify the vouchers (if any) by whieh t 
same can be substantiated, The Court may a any time call for the prodacti 
of the vouehers, 

26. (1) Where the receiver thinks that’a debt has bean improperly antes 

Disallowance and r- the schedule, the Court may, on the application of the 

duction of entries! Yer and after notice to the creditor, and such inquiry 
as the Court thinks necessary, expunge such entry or reduce the amount of. 
(2) The Court may algo, after like inquiry, expunge an entry or 
amount of a debt upon the application of a creditor where no ' recei 
appointed, or where the fecaiver declines to interfere in the matter, o 
of a composition or scheme, upon the application of the debtor. 
| c27, (1) Where a debtor, whether before or after the making 
Compositions , and Sdjudiogtion, submits a proposal for a com 
schomesofarrangament. faction of his debts or a proposal for a 
ment of his affairs, the Court shall fix a date for the consideratio 
and shall issue a notice to all creditors by publication in the 
and in such other manner a8 may be proscribed. K 
(2) Ifon the consideration, of the proposal a-majority i 
fourths in value of all the creditors whose debts are proved 


Modo of proof, 
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person or by pleader, resolve to accept the proposal, the same shall be deemed. to 
be duly accepted by the creditors 


° (3)° The debtor may at the mecting amend the terms of his EEE if the 
ymendment is, in the opinion of tho Court, calculated to benefit the general body 
of oreditora. 


(4) Where the Court is of ai after hearing the report of the receiver, if 
a receiver has been appointed, and after considering any objections which may be 
made by or on behalf of any creditor, that the terms of the proposal are not reason- 
uble or are not calculated. to benefit the general body of creditors, the Court shall 
refuse to approve the proposal, 

(5) Ifany faote are proved on proof of which ‘the Court smi be required 
either to refuse, suspend or attach conditions to thedebtor’s discharge, the Court 
shall refuse to approve the proposal unless it provides reasonable security for pay- 
ment of not less than six annas in the rupee on all the unsecured debts provable 
against the debtor's estate. 

(6) In any other case the Court may either approve or refuse to approve 
the proposal. 

© (1) Ifthe Court approves the proposal, the terms shall be embodied in an 
order ofthe Court and the Court shall frame a schedule in accordahce with the 
provisions of section 24, the order of adjudication (if any) abal! be annulled and the 
mposition or scheme shall be binding on all the creditors entered in the said 
edule so fär as relates to any depte entered therein, 

(8) If default is made in the payment of any instalment due in pursuance of 
composition or adheme, or if it appears to the Court that the composition or 
e cannot proceed without injustioe or undue delay or that the approval of the 
was obtained by fraud, the Court may, if it thinks fit, adjudge the debtor ingol- 
annul the composition or scheme but without prejudice to the validity 
fer or payment duly made or of anything duly done under or in pur- 
the composition or scheme. When a debtor is adjudged insolvent 
b-section, all debts provable in other respects which have been con- 
e the date of such adjudication shall be provable in the insolvency. 
mposition or scheme shall be approved by the Court which does 
the payment in priority to other debts of all debts directed to be 
ibution of the property of an insolvent. ° 
e as provided by sub-seption (2),Jall debts and liabilities, pre- 
sent or future, certain or contingent, to which the deb- 
tor is subject when he is adjudged an insolvent or to which 
ject before his discharge by reason of any obligation incurred 
ch adjudication, shall be {deemed to be debts provable under 

° f e . bs 
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* (2) Demands in the nature of unliquidated damages arising otherwise than 
by reason. of a contract or breach of trust shall not be provable under this Act. 
29. A creditor may prove for a debt not payable when the debtordis adjadg- 
Debt payable ato edan insolvent asifitwere payable presently, and may 
tuturo t receive dividends equally with the other creditors, deducting 
therefrom only a rebate of interest at the fate of six per centum per annum com- 
pute! from the declaration of a dividend to the time when the debt would have 
become payable, according to the terms on which it was contracted. _ 
30. Where there have been mutual dealings between an insolvent and a 
Mutual dealings and editor proving or claiming to prove a debt under this Act, 
Bet-uft, an acogunt shall be taken of what is due from ‘the one party 
to the other in respect of sich mutual dealings, and the sum due from the one 
` party shall be set off egainst any sum due from the other party, and the balance 
_of the account, and no more, ‘shall be claimed or paid on either side, respectively. 
31. (1) Where a secured creditor realises his security, 
he may prove for the balance due to him, after deducting 
the het amount realised. 
(2) Where a secured creditor relinquishes his security for the ġeneral bene- 
“fit of the orgditors, he may prove for His whole debt, 
(8) Where a secured creditor does ‘not either realise or relinguish his seou- 
“rity, he shall, before being entitled to have his debt entered in the schedule, 
in his proof the particulars of his security, and the value at which he asseases 
and shall be entitled to receive a dividend oaly in respect of the balance du 
Wire after deducting the value so assessed, 
' (4) ‘Where a security is so valued, the Court may at*any time before 
‘gation redeem it on payment to the creditor of the assessed value. 
(5) Where s oreditor, after having valued his security, subsequenly 
“it, the net amount realised shall be substituted for the amount of- any 
previously made by the creditor and shall be treated in all respects as 
əl valuation made by the creiter. 
(6) Where a secured creditor does not comply withthe provi 
section, he shall be exeluded from all share in any dividend. 
' 32. (1) On any debt or sum certain whereon interest ‘is 
t agreed for, and which i is ‘overdue when tlie 
Intorest. 
: ed an fnsolvent, and which is provable 
‘oreditot may prove for interest at a rate not exceeding si 
pinn, — ` . 
ci o. (a) if the debt or sum is payable by virtue of.a wri 
a - certain time, from the time when such debt of 
> -the date of such adjudication ; or, 
(b) if the debt or sum „is payable otherwme, from 


Meoured creditors. 


















Aor fff or 1907.] ors OF THE 8UPRENE LEGISLATIVE COUNCIL. - 2$ 


mand in writing has been made giving the debtor notice that inter- 
est-will be claimed from the date of the demand until the time of 

e >o payment to the ate dof such adjudication. 

(2) Where a debt which has been proved under this Act includes interest or 
any pecuniary consideration in lieu of ipterest, the interest or consideration shall, 
for the purposes of dividend, be caloulated at a rate not exceeding six per centum 
per annum, without prejudice to the right of a creditor to receive out of the debtor’s 
estate any higher rate of interest to which he may be entitled after all the debts 
proved have been paid in full. 

33, (1) In the distribution of the property of the insol- 
veut there shall be paid in priority to all other debts— 
(a) all debts due to the Crown or to any local authority ; and 
(6) all salary or wages, not exceeding twenty rupees in all, of any clerk, 
servant or labourer in respect-of services rendered to the insolvent 
during four months before the date of the presentatien of the 
petition. 

(2) The debts specified in sub-section (1) shall rank equally between them- 
selves, and shall be paid in full, unless the property of the insolveut is insufficient 
meet them, in which case they shall abate in equal proportions between them- 
elves. 


(3) Subject to the retention of such sums as may be necessary for the ex- 
of administration or otherwise, the debts specified in sub-section (1) shall 
ischarged Tore 1 in so faras the property of the insolvent is sufficient to 
them, 

In the case of partners tho partnership property shall bo applicable in 
instance in payment of partnership debts, and tho separate property of 
er shall be applicable in the first instance in payment of his soparate 
ere there is a surplus of the separate property of the partners, it shall 
h ag part of the partnership property ; and, were there is a surplus of 
property, it shall be dealt with as part of the respective seperate 
portion to the rights and interests of each partner in the partner- 


Priority of debts. 

















to the provisions of this Act, all debts entered in the schedule 
bly sccording to the amounts of such debts resptotively and 
ce. : oe 

re İs any surplus after payment of the foregoing debts, it shall 
t of intetesu from the date on whioh the debtor is adjudged 
of six T contum ca annum on all debts entere1 in the 


xeoation ofa Jadis has Ied against the ee ofa 
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ot oroditor ener Aight debtor, no person shall be entitled to the benefit of the exe- 


‘thon. cution against ths receiver exoept in respect of assets realis- 
ed in the course of the execution by sale or otherwise before the date of the erder 
of adjudication. 


(2) Nothing in this section shall affect the rignts of a secured creditor in 
respect of the property against which the’decree is executed. 
(3) A person who in good faith purchases the property of a debtor under a 
sale in execution shall in all cases acquire a good title to it against the receiver. 
35. Where execution of a decree has issued against any property of a 
Datles of Court exe- debtor which is saleable in exncution and before the sale 
ae ae aa IoP thereef notico is given to the Court executing the decree 
tion. that gn order of adjudication hs been made against the 
debtor, the Court shall, on application, direct the property, if in the possession of 
the Court, to be delivered to the receiver, but the costs of the execution shall be a 
first charge on the property so delivered, and the receiver may sell the property or 


an adequate part thereof for the purpose of satisfying the charge 
36 Any transfer of property not being a transfer made before and in con- 


- Ayoldanon of volun, ideration of marriage or made in favour of a purchaser 
tary tranafer, or incumbrancer in good faith and for valuable considera- 
tion shall, ‘if the transferor is adjudged insolvent within two years after the 
* of the transfer, be void against the receiver and may be annulled by the Court. 
37. (1) Every transfer of property or of anv interest therein, every p 
Avotdanco of prefer- ment mado, every obligation incurred, and every judi 
{ico in cartain case, proceeding taken or suffered by any person unable t 
his dabts as they become due from his own money in favotr of any creditor, 
a view of giving that creditor a preference over tho other creditors, shall, 4 
person is adjudged insolvent on a petition presented within three mont 
the date thereof, be deemed fraudulent and void as against the receiver 
be annulled by the Court. 
(2) This soction shall nog affect the rights of any person who i 
atid for valuable consideration has acquired a title through or under 
the insolvent. 
38, Subject to tho foregoing provisions of this Act with reap 
Protection of bone of insolvency og an cxecution and with 
i ei a avoidance of certain transfers and prefere 
' this Act shall invalidate in the case of an insolvency— 

(a) any payment by the insolvent to any of his er 

(b) any payment or delivery to the insolvent ; 
(c) any transfer by the insolvent for valuable consi 
(ay any contract or dealing by or with ie insol 
pideration ; - > 
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Provided that any such. transaction takes place before , the date of the* 
order of adjudication. 
* ping’ 89. (1) In tho calculation of dividends, the’ receiver 
shall retain in his hands sufficient assets to meet— 

(a) debts provable under this Act and appearing, from the insolvent's 
statements or otherwise, to be due to persons resident in places so 
distant that in the ordinary course of communication they have not 
had sufficient time to tender their proofs ; 

(6) debts provable under this Act, the subject of olaims not Se deter- 


mined ; 

(o) disputed proofs or claims; and ° 

(d) the expenses neoéssary for the adminigtration of the estate or 
otherwise. 


(2) Snbjoot to the provisions of sub-section ' ( 1), all money in hand 
shall be distributed as dividends. 4 

(8) Any creditor who has not proved bis debt before the declaration of 
any dividend or dividends, shall be entitled to be paid, out of any money for 
the time being in the hands of the receiver, any dividend or -dividends which he 
may have failed to receive before that monef is applied to the payment of any 
ture dividend or dividends ; but he shall not be entitled to disturb the distribu-- 
jon of any dividend declared before his debt was proved by reason that he has ° 
t participated therein. 
(4) When the receiver has realised all the property of the insolvent or so 
h thereof as oan in the opinion of the Court be realised without needlessly. 
ing the receivership, he shall declare a final dividend; but before so 
e shall give notice in manner prescribed to the persons whose claims to 
itors have been notified but not proved, that if they do not prove their 
ithin the time limited by the notice he will proceed to make a final 
ithont regard to their olaims. After the expiration of the time so 
if the Court on application by any suck claimant grants him further 
blishing his claim then on the expiration of maoh farther time, the 
ə insolvent shall be divided among the oreditora entered in the 
ut regard to the claims of any other persons. 
uit for a dividend shall lig against the receiver ; but, where the 
to :pay any dividend, the Court may, on the application of any 
tered in the schedule, orerd him to pay it, and also to pay out 
interest thereon for the time that itis withheld, and the costa 




















o Court may appoint the insolvent himself to‘superintend the 
management of the property of the insolvent or of any 
part thereof, or to carry on ghe trade ( if any 4 of the insol- 


a THE HOMBAY LAW BĦPOBTER a [van 1x. 





Yent for the benefit of the creditors, and in any other respect to aid in sdminis 
toring the property in such manner and on such terms as the.Court:may direst.’ 

(2) The Court may, from time to time, make such allowance as, it may 
think just to the insolvent out of his property for the support of himself and his 
family, or in consideratfon of his services if he is engaged in winding up his 
estate ; but any such allowance may, at any time, be varied or determined by 
the Court. 

41, The insolvent shall be entitled toany surplus remaining after pay- 
“Right of insolvent to ment in full of his oreditors, with interest ss provided hy 
surplus, this Act, and of the expenses of the proceedings taken 
thereunder. ° 
42. (1) Where,in fhe opinion of the Court, a ‘bio: -ought not to have 
Power to annul ad- been adjudged insolvent, or where it is proved to the satis- 
judioation of insolvency. faction ot the Court that the debts of the insolvent have 
been paid in full, or where a composition or sobeme has been approved by the 
Court under section 27, the Court shall, on the application of the debtor or of 
any other person interested, by order in writing, annul the adjudication. 

(3) Where an adjudication is annulled under zub-seotion ( 1), all sales 
and dispositions of property and payments duly made, and all acts theretofore 
done, by the Court or receiver shall be valid; but, subject as aforesaid, the 
* property of the debtor who was adjudged insolvent shall vest in such person 
the Court may appoint, or, in default of any such appointment, shall revert to t 
debtor to the extent of his right or interest therein on such conditions ( if an 
as the Cort may, by order in writing, declare. 

(8) Notice of every order annulling an adjudicati¢n shall be publi 
in the local official Gasette and in such other manner as may be prescribed 

48, (1) Ervery debtor, whether before or after the making of 

of adjudication, shall produce all books ‘of acco 
Duties af debtors, such inventories of his property, and such 
creditors and debtors and of the debts due to and from them - 
mit to such examinatiof in respect of his property or his oreditors, 
times before the Court or receiver, execute such instruments, and 
such aid in the realisation of his property and the distribution o 
amongst his creditors, as may be requiyad by ‘the Court or ‘recei 
presoribed, : 

(2) Ifadebtor, whether -before or -after ‘the 
adjudication, — 

(a) wilfully makes false, entries in the iħventories 
to in sub-section (1), or 

_ @) fraudulently or vexatiously conceals, destroys, 
` natudes to produe any property or Books of 
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g ‘commits any-other aot of bad. faith inithe performance of the duties 
imposed-on him-by this ‘gection, f 

the Uoni may sentence him, by order in writing, to simple imprisorfthent for a 

torm whioh may extend to one year; snd in every such case the Court shall 

record the facts constituting thu offence with the statement (if any ) made dy 
the debtor, . @ 

44. (1) A debtor may, stany time after the order of adjudication, 

; apply to the Oourt for an order of discharge; and the 

PEE Court shall fixa day, :notioe whereof shall be given by 
publication in the local official Gaxette and in suoh ‘other manner as may be 
prescribed, for hearing such application, and any- objections which may be made 
thereto. 

(2) Bubjectto the provisions of this section, fhe Court may, after ` consi- 
dering the objections of any oreditor and, where a ceceiver has -been appointed; 
the report of the receiver,— 

(a) grant‘or refuse an absolute order of discharge ; or 
(b) suspend the operation of the order for a specified time ; or 
(6) grantan order of discharge subject to any conditions with respect 
to any earnings or income which may afterwards become due tq 
: the insolvent, or with respect to his after-acquired property. 

'> (8) The Court shall refuse to grantan absolute order of discharge on 

f of any of following facts, namely :— ; 

(a) that the insolvent’s agsets’are not of a value -equal to eight annas 
in the rupee on the amount of his unsecured liabilitios, unless he 
satisfies the Court that the fact that the assets are not ‘ofa value 
equal to eight annas in the rupee on the amount of his unsecured 

‘ liabilities has arisen from oirouthstances for which he cannot justly 

be held responsible ; 
.(b) that the insolvent has omitted to keep such books of account as are 
usual and proper in the businéss, carried on by him and as suff. 
ciently ‘disclose hia businées transactions and financial position 

‘ within the three years immediately preceding his insolvency ; 

that the insolvent has continued to-trade.-after knowing himself to 

be insolvent ; 

hat the insolvent has PASE any dèbt provable wndar this Aot 

ithout ‘having at the time of contracting it any reasonable or 

bable ground’ of expectation (‘the burden of proving which shall 
on hir ) ‘that he would be able to pay it ; 

the insolvent has failed to aoconnt satisfactorily for any loss of 

of for any deficientey of assets to moet his liabilities; 

a insolvefit has brought on, os contributed to, his insolvency’ 
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; by rash and hazardous speculations, or by unjustifiable extrava- 
, ganca in living, or by gambling, or by culpable neglect of his 

* business affairs ; 


(9) that the insolvent has, within three months? preceding the date of 
the presentation of the petition, when unable to pay his debts as 
they become duo, given añ undue preference to any of hia 
creditors ; 

(h) that the insolvent has on any previous abcasion been adjudged an 
insolvent or made a composition or arrangement with his oreditors ; 

(+) that the insolvent has concealed ar removed his property or any 
part thereof, or,has been guilty of any other fraud or fraudulent 
breaoh of trust. 

(4) For the purposes of this seotion, the report of the receiver shall be 
deemed to be evidence ; and the Court may presume the correctness of any 
statement contained therein, . 

(5) The powers of suspending, and of attaching conditions to, an insol. 

vent’s discharge may be exercised ochourrently. 
Effect of arder of dia 45. (1) An order of discharge shall {not release the 
chargo, insolvent from—e 
(a) ‘any debt due to the Crown ; 
. (b) any debt or liability inourred by means of any fraud or fraudulent 
breach of trust to whioh he was a party; or 
(e) any debt or liability in reapeot of which he has obtained ‘forbearan 
, by any fraud to which he was a party. 

(2) Rave as otherwise provided by sub-section (1), an order of 
charge shall release the insolvent from all debts entered in the schedule. 

(8) An order of discharge shall not release any person who, at the 
of the presentation of the petition, was a partner or co-trustee with the inso 
or was jointly bound or had made any Joint contract with him or any 
who was surety for him. 

46. (1) Any person er by an order made in the exerois 

venoy jurisdiction by s Court subordinate to 

Appeli, Court may appeal to the Distriot Court, and th 
District Court upon such appeal shall hp final’: 

Provided that the High Gourt, for the purpose of satisfying 
order made in any appeal decided by the District Court was 
may call for the caso and pass such order with respect thereto as i 

(2) Any person aggrieved by an order made by the Di 
section 15, 16, 24, 26, 86, 37, 42, 43, sub section (2), or 44 o 
appeal from an order made eas a EORI wea may a 
*Qourt.* - . Bogen ce . ‘ 
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(3) Any person aggrieved by any other order made by a District Cort 
otherwise than in appeal from an order made by a subordinate Court may appeal 
ta the High Court by leave of the District Court or of the High Court. 

~ (4) The periods of limitation for appeals to the District Court and to the 
High Court under this section shall be thirty days and ninety days respectively. 
47. (1) Subject to the provisiors of this Act, the Court, in regard to proceed- 
General powers of ings under this Act, shall have the same powers and shall 
Courts, follow the same procedure as it has and follows in the exer- 
cise of original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and District Courts, in regard to pro- 
ceedings under this Actin Courts subordinate tọ them, shall have the samo 
powers and shall follow the same procedure as they, respectively have and follow 
in regard to civil suite. 

48. When a petitionis presented by or atainst a debtor, if the Court is 

Summary admins  S8tisfied by affidavit or otherwise that the property of the 
tration. debtor is not likely to exceed in value five hundred rupees, 
the Court may make an order that the debttr’s estate be . administered in a sum- 
mary manner, and thereupon — 

(a) the estate shall, where practicable, be distributed ina single divi- 
dend, y 
(b) the, provisions of this Act shall be subject to such other modifiog 
tions as may be prescribed with the view of saying expense and 
simplifying proceduye : 
Provided that nothing in this section shall permit the modification of the pro- 
isions of this Act relating to the examination or discharge of the debtor. 
49, The costs of any proceeding under this Act, inoluding the costs of 
maintaining a debtor in the civil prison, shall, subject to 
any rules made under this Act, be in the disoretion of the 
in which the proceeding is had, 
All Courts having jurisdiction in ingolvency and the officers of such 
be anu- Courts respectively shall severajly sot in aid of and be 
other. .  attxiliary to each other in all matters of insolvency, and 
of E Court seeking aid with a request to another of the said Courts 
eemed sufficient to en&ble the latter Court to exercise, in regard to 
directed by the order, such jurisdicsion as either pf euch Courts 
ein regard to similar matters within their respective jurisdictions, 
The High Court may, with the previous sanction, in the case of 
the High Court of Judicature at Fort William in Bengal, 
of the Governor General in Council, and, in the case of any 
, the Local Government, make rules for carrying into on the 
‘Act e ‘ e ° 
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° (2) In partioular and without prejudice to the generality of the foregoing 
power, suqk rules may provide— 

(a) for the appointment and remuneration of receivers (other than 
official Receivers), the audit of the acoounts of all receivers and the 
costs of such sudit, 

(b) for meetings of creditors, and” 

(o) for the procedure to be followed in the case of estates to be admini- 

stored in'a summary manner. 
(8) All rales made under {his section shall be published in the Gazette of 
Tdi or in the local official Gazette, as the case may be, and shall, on such publi- 
cation, have effect as if enacted in this Act. 

52. (1) The High Coart, with the like sanction, may from time to time 

Delegation of powers direct tht, in any matters in'respect of which jurisdiction is 
to Official Receivers. given to the Court by this Aot, the Official Recefver shall 
subject to the directions of the Court, have all or any of the following powers, 
namely :— 

(a) to heat insolvency petitions, to examine the debtor and to make 

orders of adjudication ; 

(t),to fraie schedules and tf admit or reject proofs of creditors; 

(e) to grant orders of discharge ; 
s (d) to approve compositions or schemes of arrangement ; 

(e) to make interim orders in any case of urgency ; 

(f) to hear and determine any unoppesed or ar parts application. 

- (2) §ubject to the appeal to the Court provided for by section 22, any ord 

made or act done by the Official Receiver in the exercise ofthe said powers 8 
be deemed the order or act of the Court. 


58. (1) An undischarged insolvent obtaining oredit to the extent of 
tndischarged inscl. rupees or upwards from any person without informing 
* vent obtaining credit — person that he isan undischarged insolvent shall, o 
viction by a Magistrate, be punishable with imprisonment for a term whi 
extend to six months, or*with fine, or with both. 

(2) Where the Court has reason to believe tbat an undischarged 
has committed the offence referred to in sub-section (1), the Court,eaf 
any preliminary inquiry that may be neqpssary, may send the case for, 
nearest Magistrate of the firf. class, and may send the acoused in ou 
sufficient security for his appearence before such’ Magistrate ; ant 
any person, to appear and give evidence.on such trial. 

54. Any Local Government, with the previous action o 

Power of Local Gor- General in Council, may, by notification in ¢ 
flor ot ortan “prov. Gazette, declare that the: following pro 
“slous to cértamn saa them shallmot apply to insolyAnoy prove 
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or Courts having jurisdiotion -under this Act-in any part’of the territories admini- 
stered by such Local Government, namely >— S as 
section 15, sub-sections’ (2) -and (8), 
section 16, sub-section ,(8), ; l : 
sections 25 to 40 (exoept sub-section (1), clause a) T sub-section (4) 
of section 83), 
section 44, sub-sections 8 and 4, aad 
. section 58. 
Bavings, 55. Nothing in this Act sall— 
‘ (a) affect the Indian Insolvency Act, 1848, or section 8 of the Lower 
Burma Courts Act, 1900 or ° 
(b) apply to oases to which Chapter IV, of the Dekkhan EAEE 
Relief Act, 1879, is applicable, 
i ~~~ BE, (1) The enactments nientioned in the Schedulé are 
a oa hereby repealed to the extant specified in the fourth column 
i (2) Where in any enactment or instrument in force at the date of the com 
mencement of this Act reference is made to Chapter XX (Or Insorvast Juna- 
wEwt-DEBTORS) of the Code of Civil Procedure, 1877, or of the Code ‘of Civil Pro- 
adure, 1883, or to apy section of either of those Ohapters, such reference shall, 
b far aa may be practicable, be construed as applying to this Act or.to the ‘cor 
asponding section thereof, 













THE SOHEDULE. 
ERACTMENIS RuPaaLED, 
(Be Section 68.) i 
Short title." " Baxtent of repeal. 
The Punjab Laws Act, 1873. Beotions 22 to 63. ° 


The Indian Limitation Act, 1877, | No, 174 of the Beoond Sobedhle, 


The Code af Civil Procedure, Ssoklori B41, olani C and Chapter XX ( m- 
: otions 844 to 860.4). 


i Tho Civil Procedure Coda Amond- Bection 81. 
ment "Act, 1888. : Py . , 


% 
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ACT No. IV ‘OF 1907.- 


Ridarvap THN ASEHNT OF THE QOVARNÓR GENARAL IN COUNCIL 
oN TEA 20TH Marom 1907, . 
An Aci to repeal and amend certain Enaotments relatingto- -.- 
abolished rates-und cesses. 
` WHEREAS certain rates and cesses leviable in the territories! specified in the 
Schedule have been abolished and it is therefore expedient to ‘repeal or amend 
the enactments specified in the said Schedule ; It is hereby enacted as follows :— 
beh eel is 1. This Act may be ealled the Repesling st and Amending 
( Rate? and Cossos ) Act, 1907. - 


Tnactments in Bohs 2. The enactments specified in the Schedule shall be 
dule repealed or modi- repealed or modified to the extent and in the manner men- 


pel: . tioned in the third column. thereof. 
SQHEIDULE. - - 
aa ae Sections. | i Extent of repeal or modifloation. 





The whole Acto be repealed. i 


8 For clause (1) the following et To substituted — 

4 (1) hereditary vi offices existing in ryotwari 
lages or inam villages whichi for the purpose af yi) 
administration are grouped with ryotwari villager 
belonging to the fol Sine wie olas by whatever ı 

on may be locally known, namely :— 
1 


: 2) poisia A A and peddakapus, 


piles conte, Gilat aay OF (he thors claws 
8 | In subsection (1), for the words “In -aby | 


whidh the Village-com Act, 1898,18 ir 
e words “ In any local area ii which ‘hots 
to be substituted ; and for the “tow 


Act applios ” the words > of tho classes def 





1893, ie in 
“in any ae or in any ir 
r the ni 
og niaar ees" ee 
20 In ‘olause (i a Mady 
7 * 883," to ae Sage i K 
e oe Te di e 
é 




















6 The-whole section to be repealed. 
8 | .The whole section to be-repealed. 
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A a y 
Zand 8 The whole of both seotions to be repealed, 
- a T vA FATE E e. - 


O—Tho Lioutenant-Governorskip of Bengal. 
: Sette Oren 


3 | 


Tho thie entry tn past IIT to be emit 


D.—The Ligutenant-Governorskip of tho Punjab and Chief Oommiesionership 


of tha North West Frontier Province, 


aie Oe iy Gries (1 the words, figures and 
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Aor I-or {907.] acts or THE strum LEGESLATIVE. COUNCIL. gá: 
THE SCHEDULE—Continued.- 
ba eal Extent of repeal or modtfioation. 
B,—The Presidency-of. Bombay. 


Aot XVII of 1887 (Th 29. { In sub-section a) the arards “ one anna” the words 
Punjab b es vena “ half an anns be substituted, and for the words 
Act, 1887 ). “ village-officors ” where th peer ine Gad oe. 
z ~ munersting "the words “ and chief headmen ” 
e _ to bo substiinted. , ' 
igs, “heh Stl i 
A ee 





- “E.+-The Okiaf Commissionsrship of of the, Bentral Provinces. 


i 
ee 1878 oes _ The whole Act to be repealed. 
_ Bates Aot, 1878 ). . 
Act XVIL of 1878 ¢ 17 | Bor Fab-olsuse (yet cena (e) the following to be sub 
perigee el situ 
Act, 1878 a liod to any looal wozks Likely to promote 
E o e D Or oonvenienco. e’ a 
4 á b 2 
% 
e 
-2 œ i ” * N 
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THE SCHEDULE—Continuad. 
ea eee Ten it Rt A 


a Bections, | Extent of repeal or modffloation, ° 2 
. $ as 


Act XVIII of 1881 (The TT -| In clause (a) the word “ patwar! ” to be omitted. 


188 | In clause (b) the word “ patwaris ” to be omitted. 
14 In clause (a) the words “village-patwarl and” to be omitted, 
1484, se rar Sonica hivan “patwarl and” to be omitted ; and 
for the words “ they are” the words “hois” to. be sab- 
e etltuted, 


148 A ihe whale seoti bo te penal. 


F—The Chief Commissionsrshtp of Coorg 
34 | Theewhols of subsection (F) to be repealed. 
25 and % | The whole of both sections to be repealed. 


118 | The words “including the .villago-offlots’ oom” to be 
omitted, 


19 | The words “or thé “proceeds of the villagé 
Oer eoms = b be omitien. 


145 |` In clanse (xvi) the wards “ or arising out of the liability of 
: an amignes to pay out af land-revenne or of a 
pra hon pe ee itd -revenus, if it had not 


for remuneration of & as may bo prez 
3 scribed by rules for the time being in foros under this 
gulation ” to be omitted. 





; G.—The Chief Commissionsrekip of Ajmor-Merwara. e 
The whole Regulation to be repealed. 
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ACI.No. V OF 1907. 


Rwcsrvan THS ASSHNT OF THE GOVERNOR GENERAL °° 
ox THE 24TH OCTOBER 1907. 
- An Act further to amend the Local Authorities Loan Act 1879. í 
Whereas it is expedient farther to amend the Local Authorities Loan Act, 
1879 ; It is hereby enacted as follows : 
L This Act may be called the Local Authorities Loan 
(Amendment) Act, 1907. 
2. In section 3 of the Local Authorities Looan Act, 1879, the word “ and ” 
Definition of before the “ funds ” shall be” omitted, and after the words 
“ work.” “ vested in suoh authority ” tĦo following shall be inserted, 
namely, “ and ‘ work’ includes a survey whethere incidental to any other work 
or not. ” 


Short title. 


Amendment of 8. In clause (a) of the proviso to section 8 of the said 
section 8. Act, after the words*“ Port of Bombay” the words “ or 
Karachi ” shall be inserted. 





ACT No. VI OF 1907. 


RSOMIVED THE ASSENT OW THE GOVERNOR GENERAL 
oN THE,lst Novumesr 1907. 

An Act to make better provision for the prevention.of public meetings likely 

to promote sedition or to causs a disturbance of public tranquility. 

Whereas it is expedient to make better provision for the prevention of pub- 
lic meetings likely to promote sedition or to cause a disturbance of public tran- 
quility ; It is hereby enacted as follows : 

Short title and ex- 1. (1) This Act may be called the Prevention of Se- 
tent. dicious Meetings Act, 1907. 

(2) It extends to the whole of British India, but shall have operation only 
in such Provinces as the Governor General in Council may from time to time 
notify in th8 Gazette of India. 

Power of Local Go- 2. (1) The Leal Government may, by notification in 
vernment to notify the local official Gazette, declare the whole or any part of a 
proclaimed areas. Province, in which this Aot is for the time being in opera- 
tion to be a proclaimed area. 

(2) A notification made under sub-section (1) shall not remain in force for 
more than six months, but nothing in this sub-section shall be deemed to prevent 
the Local Government from making any further notifications i in reapevt of thp 
; sane arva fim tinto'ts time as it may think ft? 
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3. (1) In this Act the expression “ publio meeting ” 
means @ meeting which is open tothe publio or any class: 
or portion of the publio. Js 


° (2) A meeting may be a publio meeting notwithstanding that it is held in 
a private place and notwithstanding thas admission thereto may have been re- 
stricted by ticket or otherwise. i 


(8) A meeting of more than twenty persons shall be presumed to bo a pub. 
lic meeting within the meaning of this Aot until the contrary is proved. 


e 4 (1) No public meeting for the furtherance or discussion of any eubject 
Notice to be given likely tô cause disturbance or publio excitement or of any 
of publio meetings. = politioak subject or for the exhibition or distribution of any 
writing or printed matter relatjng to any sugh subject shall be held in any pro- 
claimed area. 
(a) unless written notice of the intention to. hold such meeting and of 
. the dime and place of such meeting has been given to the District Buper- 
intendent of Police or the Commissioner of Police, as the case may he, 
at least three days previously ; or 
(b) unless permission to hold such meeting has been obtained in writing 
: from the District Superintendent of Police or the Commissioner of 
Police, as the case may-be. 


(2) Any officer of Police, not below the rank of an Inspector, may, by 
Power of Police to order in writing, depute one or more Police officers or 
take report. other persons to attend any such Beat for the purpose of 
causing a report to be taken of the proceedings. ; X 


(8) Nothing in this section shall apply to any public meeting held under 
any statutory or other express-legal authority or to publio 
meetings convened by a Sheriff or to any public meetings 


Definition. 
oe 


Exception. 


or olass of publio meetings exempted for that purpose by the Local Government 


by general or special order. 
5. The District Magistrate or the Commissioner of Police, as the case may 
Power to probibit be, may at any time by order in writing, of which public 
public meetings, notice ahali forthwith be given, prohibit any publio meeting 


‘in a proclaimed area if, in his opinion, auch meeting is likely to promote sedition 


or disaffection or to cause a disturbance of the public tranquility. « 


6. (1) <Any person concerned in the promotion or condnet ofa public 
meeting held ina proclaimed area contrary to the provie 


~~ Ponalties. 


: ; sions of section 4 shall be punished with een for 
ts form which may extend to six months, or with fing, or with both 





y~ 


` 
N a 


LJ 
4 
. . 
e . 4 
Aor VI o¥ 1907.] ACTS O¥ THA SUPREME LAGIRLATIYE OOUNOIL. 89 


(2) Any publio meeting which has been prohibited undgr on 5 shall be 
deemed to be an unlawful assembly within the moaning of Cann of the 
Indian Renal Code and of Ohapter IX of the Code of Uriminal Procedure, 1898. 
7, Whoever, ina proclaimed area, in a publio place or a place of publis 
Penalty for delivery Tesort, otherwise, than at a publio .meeting held in accord- 
af speeches in public ance with, or exempted from, the provisions of section 4, 
places, without the permission in writing of the Magistrate of the 
District or of the Commissioner of Police, as the case may be, previously obtain- 
ed, delivers any lecture, address or speech on any subject likely to cause distur- 
bancs.or public excitement or on any political subject, to persons then presest, 
may be arrested without warrant and shall be punished with imprisonment for a 
term wnich may extend to six months, or with fine, or with both. 
8. (1) The Regulation of, Meetings Ordinance, 1907, i, 
Hepat hereby superseded. 
(2) Nothing contained inthis Act shall affect 
the previous operation of the said Ofdinance or anything duly done or 
suffered thereunder ; or 
any obligation or liability inourredsunder the said Ordinance ; or 
any punishment incurred in gespect of any offence committed against ee 
said Ordinance ; or 


any investigation or legal proceeding in _Tespect of any such obligation, 
liability or punishmen? as aforesaid ; 
and any such investigation or legal proceeding may be instituted or continued 
and any such punishment may be imposed as if the said Ordinance had not been 
superseded or had not expired. 
This Act shall continue in force until the expiration of 
three yoars next after the passing thereof. 
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` 
OF THE GOVERNOR OF BOMB? 
IN COUNCIL, 


FOR THE YEAR 1907. 


ACT No, 1 OF 1907. 


ABSENT OF THE GOVERNOR GENERAL IK Com 
ON THE 18TH Avaust 1907. 


or toamend the Bombay Tramways Act, 187: 
lient further to amead the Bombay Tramwa 
pearing; It is hereby enacted as follows :- 
C This Act may be called the Bombe 
amendmen) Act, 1907. 

2, To section 6 of the Bombay Tramway 
reinafter called “ the said Act, ” the words ‘ 
asent of thp said corporation ” shall be add 


3. In section 9 of the said Act— 


saximum ” is hereby repealed ; 

. “be eight miles per hour ” the followin; 
1, namely :— 

waximam as the Municipal Commissioner, ` 
nment, shall from time # time prescribe. ” 


ACT No. II OF 1907. 


ty Assan or THE GovERNum GENERAL ON Q 
, Sire Avaust 1907. 


amend the Dekkhan Agriculturists' Relief Ac 


Whereas it is expedient farther to amend 
griculturista’ Relief Act, 1879, in manne 
pearing ; ` e > 


3 a 





vious sanction of the Gover 
ounoil Act, 1892, has been o) 


as follows :— 
This Act may bo called the 
lief ( Amendment ) Act, 1907. 
In chapter ILI, before se 
‘loulturists’ Relief Act,. 1879, 
„ the following section shall b 
it is alleged at any stage of 
1 a party that any trankaction 
person, if any, through whom 
at the Tights and liabilities of t 
t under this chapter, the Co 
ction 92 of the Indian: Evide 
eing in force, have power to in 
eansaction and decide such sub 
ition and shall be at liberty, 
aforesaid, to admit ggidence c 
» such determination and decis 
agrioulturist or the person, i 
sist at the time of suck transac 
st nothing in this section shall 
transferee for value without 
‘s representative is a party wh: 
' a registered deed executed m 
oh suit, - 
Illustrations, 
ies for possession of land leas 
Teges that he mortgaged the 1 
2 its possession only as such ms 
allowed to redeem the mortg 
idence on this allegation , and 
t the defendant as tenant, and 
aption of the mortgaged prope 
ist sues to redeem property al 
form of a lease. The Court “r 
outside the deed in order to de 
m a lease, and if satisfied ti 
no deedhs a mortgage-deed. 
e 
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(o) A money-lender sues to enforce a sale-deod entered into by an agricul- 
turist. It is alleged that there was a contemporaneous oral agreement that the 
transaction should be deemed jo be a mortgage. The Court may admit evidence 
of such oral agreement, and if satisfied of the existence of the agreement may 
decline to enforce the deed as a sale-deed. ' 

(d) An agriculturist sues to redeem property alleged to have been mort- 
gaged by a deed in the form of a sale, The Court may admit evidence of the in- 
tention of the parties outside the deed in order to determine whether the transac- 
tion was & mortgage or a sale, and if satisfied that the transaction was a a 
may enforce the deed as a mortgage-deed. ” 

Insertion of section 3. Afters section 22 of “the said Act, the following 
after section, 23. section shall be inserted, namely :— 

* 22A. (1) When any immoveable properéy belonging to an agriculturist 

. has been sold by publio auction under the provisions of section 825 of the 

of Civil Procedure, the sale may within thirty days from the date of the auction 
be set aside by the Collectorzif he considens the price bid by the purchaser to be 
inadequate. i 

(2) When the sale is s6 sot aside the purchaser shall be entitled to receive 
back his deposit or his purchasezgoney, "as the oase may be, and the Collector 
may resell the property by public’auction or private contract, as he.thinks fit. 
Every such re-sale shall be deemed to be a sale under the provisions of section 
825 of the Code of Civil Procedure. ” 


